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Vorwort

Unsere Konferenz in Kéln am 2. Dezember 2022 stand unter dem Motto des Beittrittsprozesses
der Ukraine zur EU. Sie stellte den Versuch dar, einen Blick in die Zukunft zu werfen. Nach dem
Kriegsbeginn und angesichts der immensen Zahl der zu beklagenden unschuldigen Opfer auf
Seiten der Ukraine ist die Anerkennung des Status eines EU-Beitrittskandidaten ein bedeutender
Silberstreif am Horizont, welcher bei der Planung der Zeit nach dem Krieg zugleich wichtige

Orientierung gibt.

Gegenstand des vorliegenden Bandes Nr. 5 der Schriftenreihe der DUJV sind demzufolge die
vielfdltigen, erneut anstehenden Rechtsreformen in der Ukraine und deren europarechtlicher

Rahmen.

Ganz herzlich danken wir allen Referenten, (Mit-)Organisatoren und Teilnehmern fiir ihre
Unterstiitzung der deutsch-ukrainischen rechtlichen Zusammenarbeit, die durch den
Beitrittsprozess noch erheblich mehr Bedeutung gewinnen wird. Die EU kann hierbei einen
starken Mitgliedstaat gewinnen, der eine beachtliche wirtschaftliche, kulturelle und — wie nun
sichtbar wird — auch militarische Kraft einbringen wird. Das Rechtssystem der Ukraine wird durch
den Beitritt eine neue Prigung erhalten. Mdge es den Ukrainern und allen beteiligten Partnern
gelingen, die Beitrdge dieses Landes in ihrer Wesentlichkeit fiir die EU ganz zur Geltung zu

bringen.
Hamburg/Diisseldorf, im Dezember 2022

Rainer Birke



IlepenmoBa

Harmra kordepeHnttis, korpa Binoymnacs 2 rpyaas 2022 poxy y M. Kenba, Oyiia npucBsideHa mporecy
Beryny Ykpainu o €C. Ile Oyna cipoba aemo 3a3upHyTr y MaiiOyTHe. [Ticist mouaTky BiliHU Ta
3 OMNIALY Ha BEJIWYE3HY KUIBKICTh HEBHMHHUX JKEPTB, SIKi IIOJICHHO JOBOJUTHCS OIUIAKyBAaTH
YKpaiHCbKOMY Hapojy, HaJaHHs CTaTyCy KaHauaarta Ha Bctyn g0 €C € MeBHUM NMPOMEHEM Ha

TOPU30HTI, KU BOJHOYAC 1 A€ BAXKIMBHUHA OPIEHTUD [T TOOYIOBH MOBOEHHUX IIJIAHIB.

Tomy Temoro manoro Tomy Ne 5 cepii my6mnikaniit HYOIO € piznomanitHi npaBoBi pedopmu B

VYkpaini Ta X €BpOMenchKi MPaBOBI paMKH, 110 Y€KAIOTh Ha CBOE BTIJICHHS.

Mu xoTinu O BUCIOBUTH IIUPY MOSKY BCIM HAIIUM JAOMOBiAauaMm, (CHiB)oprasizaTopam Ta
y4acHUKaM 3a iXHIO MIATPUMKY HiIMEIIbKO-yKpPaiHChbKOT0 IPABOBOTO CIIBPOOITHHUIITBA, siIKe HaOy1e
e OB BayKJIMBOTO 3Ha4YeHHA migdac Berymy a0 €C. Y mpomy npoueci €C Moxe oTpuMaru
CHJIbHY JepXKaBy-wiICHa, SIKWH TMpPUBHECE 3HAYHY EKOHOMIUHY, KyJbTYypHY Ta - SK 3apa3 CTae
OUYEBHJIHUM - TAKOX 1 BilicbkoBy cuity. [IpaBoBa x cucrema Ykpainu HaOyJie HOBOIO XapakTepy B
pe3yabTati Beryny 1o €C. baxaro ykpaiHIsSM Ta BCIM 3ally4YeHUM MMapTHEpPaM YCIiXy B OTpUMaHHI

MaKCHMaJIbHOI Bi/IJIavi BiJl BATOMOTO BHECKY IIi€i yHIKanpHOI kpainu B €C.
I"amOypr/roccensaopd, rpyness 2022 poky

Paitnep Bipke



Inhalt — 3micT

Shcherbanyuk, Oksana

Constitutional Democracy in the Conditions of War and the Establishment of a New Judicial
Constitutionalism in the Conditions of the Integration of Ukraine intothe EU___ 9
@ypca, Ceimnana Apocnasisna / @ypca, €eeen leanosuu

CucreMH1 KPOKHM YKPaiHCHKOT IIPABOBOT CHCTEMH IIOAO BCTymy Ykpaiam o €C_ 32
Caesuun, Muxatino

€Bporeiichka KOHCTHUTYIIWHA 1IEHTHYHICTh 1 TpaHc(opmallis MpaBOBOi CHCTEMH YKpaiHH Y
P O B H L 42
3enena, Inea

VYkpaiHa Ha NUIIXY JI0 CTaTyCy AepkaBu-kanauaara 70 €C Ta yMOBH OTpUMaHHS 0a)KaHOTO: PO
YCIIIXH 1 TePCIIEKTUBU 50

Slinko, Tatyana

Adaptation of Ukrainian Media Legislation to European Standards 58

Moskvych, Lidiia

Vilchyk, Tetiana

Actum de Quota Litis: Ways of Implementation in the Legislation of Ukraine = 75
Llanoyna, Onexcandp Onexciviosuy

AKTyanbHi mpo0iemMu 0€30TU1aTHOI MPaBOBOI JoMOMOTY B YKpaidi ... . 84
Birke, Rainer

Das EU-weite Prinzip der gegenseitigen Anerkennung bei der justiziellen Zusammenarbeit in

Strafsachen und der EU-Haftbefehl 91



CONSTITUTIONAL DEMOCRACY IN THE CONDITIONS OF
WAR AND THE ESTABLISHMENT OF A NEW JUDICIAL
CONSTITUTIONALISM IN THE CONDITIONS OF THE INTEGRATION
OF UKRAINE INTO THE EU

Shcherbanyuk O.V.

Head of the Department of Procedural Law of the Chernivtsi National

University
Yuriy Fedkovich University,
Doctor of Law, Professor,

Professor of the Law Faculty of Vilnius University

1. Adaptation of the constitutional legislation of Ukraine to EU law.

Adaptation of Ukrainian legislation to EU legislation is the process of
bringing the laws of Ukraine and other regulatory legal acts into compliance with
the acquis communautair. However, the adaptation of the legislation is not only the
improvement of the existing legislation, but also the development of projects of
regulatory legal acts taking into account the acquis communautaire. The acquis
communautaire is the legal system of the European Union, which includes, but is
not limited to, legislation adopted under the three pillars of the EU2. The three pillars
of the EU include the European Community, Common Foreign and Security Policy,

and Cooperation in Justice and Home Affairs.

The concept of acquis communautaire was legislated for the first time in the

National Program for the Adaptation of the Legislation of Ukraine to the Legislation
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of the European Union, adopted by the Verkhovna Rada of Ukraine in March of last
year. However, the concept of adaptation of Ukrainian legislation to EU legislation
is the most widespread in the normative legal acts of Ukraine. In order to ensure the
adaptation of Ukrainian legislation to EU legislation, it was necessary to create an

appropriate institutional mechanism.

The creation of such an institutional mechanism was actually started after the
entry into force of the Partnership and Cooperation Agreement between Ukraine and
the EU (UPC), Article 51 of which stipulates Ukraine's obligation to gradually bring

national legislation into line with Community legislation in certain areas.

On June 17, 2022, the Commission presented its opinion on Ukraine's
application for EU membership and recommended the Council to grant this country
candidate status, recognizing that the following steps should be taken in a number
of areas. On June 23, 2022, the EU granted candidate status to Ukraine and Moldova.
Ukraine received the status of a candidate country for joining the EU in accordance
with Article 49 of the Treaty on the European Union, which states that all European
countries that meet the criteria can become members. The European Commission
emphasized that the so-called EU accession negotiations are de facto not
negotiations, but a process of adaptation of the candidate country to European rules,

in which each step to the next stage requires the consent of all member states.

Implementation of the seven recommendations that Ukraine received along
with the candidate status does not mean the automatic start of negotiations - Ukraine

will need to work on building a consensus within the EU to start negotiations.

The process of negotiations is called negotiations, but it is actually the process
of introducing European norms, rules, directives and regulations in Ukraine, their
transfer into the system of Ukrainian legislation. Each further step in this process, in
the process of EU enlargement, requires the unanimous consent of all member states.

And there are many such steps in this process. On June 23, the European Council

10



published seven recommendations on various areas of reform, on which Ukraine
should carry out further work. The European Commission presented seven
recommendations for the implementation of the necessary reforms. In particular,
among these recommendations are the acceleration of the selection of judges of the
Constitutional Court, the continuation of the implementation of the reform of the
justice system, the fight against corruption and money laundering, the demonstration
of the tangible results of the implementation of the law on deoligarchization, the
harmonization of audiovisual legislation with the European one, the adoption and

implementation of the Law on National Minorities.

Having signed the association agreement and seeking to pave the way for
membership in the European Union, Ukraine has begun the process of adapting

legislation to EU law, including constitutional legislation.

At the same time, it is worth noting that at the end of the 80s, the countries of
Central and Eastern Europe voluntarily initiated programs to adapt their political,
economic and legal systems to the European community. It was a unilateral
initiative, without any legal obligations under international law. Even before the
Association Agreements, Hungary and Slovenia introduced procedures for
examining the draft law for its compliance with EU legislation. Therefore, the
questions arise, which methods can be used for the effective implementation of
adaptation and how the sources of European Union law can influence the choice of

adaptation method?

The Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine have
determined a list of priority bills in the fields of European and Euro-Atlantic
integration for 2022 and a list of EU legal acts that must be implemented in
accordance with the Action Plan for the Implementation of the Association
Agreement between Ukraine, on the one hand, and the European Union, the
European by the Atomic Energy Community and their member states, on the other

hand, bills that are under consideration in the committees of the Verkhovna Rada of
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Ukraine and need to be checked for compliance with the EU acquis, in particular,
we are talking about European integration bills that coincide with the list of bills in
the fields of European and Euro-Atlantic integration for 2022, which are defined by

the Government as priority. Issues in the field of constitutional regulation include:

Draft Media Law - Directive 2010/13/EU of the European Parliament and of
the Council on audiovisual media services of March 10, 2010, as amended by

Directive (EU) 2018/1808 of November 14, 2018;

Draft Law of Ukraine on Amendments to the Law of Ukraine "On
Immigration" - to comply with Article 16 "Cooperation in the field of migration,
asylum and border management" of Chapter III "Justice, Freedom and Security of
the Association Agreement between Ukraine, on the one hand, and the European
Union , the European Atomic Energy Community and their member states, on the

other hand;

The Draft Law on Amendments to the Law of Ukraine "On the Security
Service of Ukraine" regarding the improvement of the organizational and legal basis
of the Security Service of Ukraine's activities - to comply with the Association
Agreement Chapter III "Justice, Freedom, Security" strengthening political and
security convergence and efficiency; the effectiveness of democratic institutions, the
rule of law and respect for human rights and fundamental freedoms, etc. (Articles 4,

6,7; 14,22, 23);

Draft Law on Amendments to Certain Legislative Acts of Ukraine in
Connection with the Ratification of the Convention on Choice of Court Agreements
- to comply with the Convention on Choice of Court Agreements dated June 30,
2005, Article 14 "Rule of Law and Respect for Human Rights and Fundamental
Freedoms" of the Agreement on association between Ukraine, on the one hand, and
the European Union, the European Atomic Energy Community and their member

states, on the other hand;
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The draft Law of Ukraine "On the procedure for resolving issues of the
administrative and territorial system of Ukraine" - the subject of legal regulation of
the draft act is covered by the Regulation of the European Parliament and the Council
(EC) No. 1059/2003 of May 26, 2003 on establishing a common classification of
territorial units for statistics (NUTS);

The draft Law of Ukraine "On child-friendly justice" is covered by Article 14
of Chapter III "Justice, Freedom, Security" of the Association Agreement between
Ukraine, on the one hand, and the European Union, the European Atomic Energy

Community and their member states, with the other side

However, the issue of the competitive selection of judges of the Constitutional
Court of Ukraine remains a key issue, as this is a requirement of trust and to the
Constitutional Court of Ukraine and the depoliticization of its activity as a body that

ensures the supremacy of the Constitution of Ukraine.
2. Constitutional supremacy.

Inaugurating the period of the history of constitutionalism called "Modern
Constitutionalism", he a priori confirmed his first sub-phase of "liberal
constitutionalism", the supremacy of parliament, and therefore a certain
predominance of legislative power. After this period, after the end of the First World
War, the executive power grew so much, given the circumstances of the historical
context of the interwar period, that this subphase passed into the history of
constitutionalism under the name "Social Constitutionalism or between the wars".
After the Second World War and the restoration of democratic principles, another
constitutional movement began, which was called "Modern Constitutionalism" or
"Theoretical-Descriptive Neoconstitutionalism". According to which the supremacy
of the parliament gave way to the principle of the supremacy of the constitution, in
the reconstruction of law, combining the experience of the past with the experience

of the present, with the theoretical support of famous German or Austrian publicists,
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including Hans Kelsen. In this context, the judiciary gained special relevance,
mainly because it was responsible for the interpretation and protection of
constitutional norms, which in a new movement began to structure the entire legal
and political life of the state, introducing what is conventionally called the "State
Constitution of Democratic Law". From this new type of state, which replaced the
welfare state (which in turn replaced the liberal state), emerges recent phenomena

that academia and lawyers are still working to trace more precisely.

This is that in the context when the Constitution, located at the top of the legal
pyramid, becomes the basis for the validity of other norms of the legal system, being
the "law of laws", the main law of the state, the juridical-political status of a
politically organized nation, the concept of constitutional supremacy would be
inevitable. And it was, in fact, a doctrinal construct; the lawyers shouted, reworked
their thoughts, abandoning their exegetical, codicist, positivist hermeneutic
principles in order to embrace the post-positivist trend and advocate a new
constitutional hermeneutics, giving the constitution the role of the protagonist on the

stage of the legal system.

The idea of the supremacy of the Constitution is a recent phenomenon in legal
science, which originates in the second half of the 20th century. Previously, there
were no institutional means of imposing the constitutional right on the will of the
parliament. Thus, the supremacy of the Constitution was established only after the
Second World War, replacing the notion of the supremacy of the Parliament, which,
according to Gilmar Mendes, cannot be reconciled with the idea of the supremacy
of the Constitution, which certainly helps to explain the lack of interest of
revolutionaries in Europe in instruments designed to protect the integrity
constitutional order. There were no institutional safeguards of the Constitution
capable of monitoring effective compliance with the principles. The protection of
the Constitution was ultimately turned over, with a few words of rhetorical

pomposity, to the people themselves. The lack of legal force of the Constitution was
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explained by the reassessment of the supremacy of the law and the parliament. Such
a concept of the unquestionable supremacy of the Parliament undermines the
effective value of the Constitution, which in this context is not protected from
legislative power. The supremacy of the parliament made judicial control of laws

unthinkable.

Emergency legal regimes and ensuring constitutional order. For quite a long
time, the domestic doctrine of constitutional law treated the issue of ensuring the
constitutional order with the help of military means coolly. Recently, there has been
frankly little research on these issues. Despite the transformation of power and
public administration according to the lace-centric principle, these issues were not
seriously addressed. Although the idea of protecting the constitution is at the heart
of the concept of organic constitutionalism, and in it the question of forceful,
extraordinary legal means of the constitution has always been prominent, if only for
reasons of civilian control over the police, army and special services. Therefore,
according to Vsevolod Rechytsky, organic constitutionalism consists in
subordination not to a common concrete goal, but to abstract rules that are
fundamentally the same for everyone, which provides the widest possible space for
creative initiative, individual strategies and practices, that is, it is the establishment

of a "universal grammar of political and economically free, autonomous individual".

To overcome the acute political crisis during the Orange Revolution, at the
request of the political forces of Viktor Yanukovych and Leonid Kuchma, on
December 8, 2004, the Verkhovna Rada adopted (403 votes "for"..) with
amendments the Law based on the project of Simonenko Medvedchuk (!!!) on
changes to the Constitution (on political reform), which provided for the transition
from a presidential-parliamentary to a parliamentary-presidential form of
government, the formation of a government by a coalition of parliamentary factions,

and the extension of the term of office of the Verkhovna Rada to 5 years.
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Since the introduction of these amendments, according to the current
Constitution, without a majority loyal to the president in the parliament in Ukraine,
the government has been paralyzed. If the president suddenly gets an absolute
majority in the parliament, his power, with the weak institutionalization of the
opposition and the dependence of the judicial branch of power, is practically

unlimited and automatically becomes authoritarian.

The institutes of martial law and state of emergency are considered as the main
tools for ensuring the constitutional order. Such institutions provide for some
restrictions on human rights and fundamental freedoms, although they should not:
a) extend to the basic rights of citizens; b) are limited in scope and time of action; c¢)
are applied only on the basis of the relevant law. Hungarian constitutionalist Ondras
Shayo emphasizes that "restrictions of rights introduced under the banner of
protecting order can undermine the constitutional system with the same success as

its opponents."

Special legal regimes aimed at protecting the constitution include: 1) martial
law; 2) a state of emergency, 3) a state of economic necessity and 4) hybrid regimes
(heightened readiness, emergency situation, military-civilian administration
regime). Different types of mixed regimes for ensuring the supremacy of the
constitution became relevant in Ukraine after the military aggression of the Russian
Federation, which annexed Crimea and, through its own state agents, occupied

certain areas of the Donetsk and Luhansk regions.

If we talk about the protection of the constitution with the help of
extraordinary means, then the executive model, the parliamentary model, and the
derogation model should be distinguished. The executive model assumes the burden
of responsibility of the executive power for the introduction of emergency measures,
and in the case of dominance in this process by the parliament, the parliamentary
model takes place, if the decision-making process is carried out under judicial

control, it is the judicial model. At the same time, the introduction of extraordinary
16



legal regimes must take place in a fairly short period of time, since the grounds for
its introduction may constitute an irreversible and direct threat to the viability of the
nation. Therefore, in most countries, they tend mainly to the executive, and
somewhat less often to the parliamentary model of ensuring the constitutional order
within the framework of extraordinary regimes for its protection. It should be noted
that Ukraine has a parliamentary model of introducing emergency measures to

protect the Constitution.

According to Kes Sunstein, an important component of the supremacy of the
constitution is ensuring the legitimacy of the activities of constitutional courts. As
Katarina Sobota rightly writes: "Law-guaranteed judicial protection against injustice
on the part of the state means nothing more and nothing less than the fact that the

state must recognize its own legal wrongdoing."

3. Activities of the Constitutional Court of Ukraine in wartime

conditions

The issues submitted to the Constitutional Court of Ukraine are at the highest
level: where law and politics meet. These are problems related to the organization
and functioning of state authorities or the standards production system; or even to
decide on what is called a "social choice" of enormous importance to individuals. In
addition, the decisions of the constitutional courts often call into question the acts of
the highest authorities of the state, in particular the laws of the parliament, which are

considered to be the expression of the general will.

The Constitutional Court of Ukraine did not stop exercising its constitutional
functions under the conditions of martial law. The court is holding meetings and a
number of decisions have already been made, in particular, regarding the enhanced
protection of military personnel, regarding the exercise of the right to judicial

protection, the presumption of innocence, and the individualization of legal
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responsibility. He cited statistical data on the acts adopted by the Court during this

period, the total number of which is 204 acts.

And today, the body of constitutional jurisdiction is an element of the system
of checks and balances, the appropriate balance between the branches of
government, and regulates that they remain in the legal field. It is for this that the
Court is given constitutional powers, and it can recognize laws of parliament and

presidential decrees as inconsistent with the provisions of the Basic Law.

Employees of the Court Secretariat, due to objective reasons, ensure the
fulfillment of assigned tasks remotely or in the administrative building of the Court.
In particular, they continue to prepare materials for holding Court sessions, receive
and process constitutional complaints, requests for public information and appeals

received by the Constitutional Court of Ukraine, etc.

Since the beginning of the year, the Court has received 71 constitutional
complaints. According to the results of their preliminary inspection, 34
constitutional complaints were distributed to judge-rapporteurs. 36 complaints that
did not meet the requirements of the Law of Ukraine "On the Constitutional Court
of Ukraine" were returned to the subjects of the right to constitutional complaints,

one constitutional complaint is being processed at the Court's Secretariat.

Over the past few years, the Constitutional Court of Ukraine (KSU, the Court)
has been diligently destroying its reputation and authority. "Merits" in this direction
include, for example, the looting of some important assets of the anti-corruption
reform, which caused the constitutional crisis of 2020, the inhibition of judicial
reform, in particular the launch of mechanisms to clean the High Council of Justice
and the Supreme Court of unscrupulous judges, constant resistance to the
involvement of international experts as to the reform of the Court itself, as well as

other bodies responsible for judicial appointments, independence and discipline.
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That is why, in order to further serve the rule of law, the KSU must be significantly

improved.

The Venice Commission has repeatedly expressed its comments and
suggestions regarding justice reforms, in particular the functioning of the KSU (for
example, in the conclusions CDL-AD(2016)034 dated 12.12.2016, CDL-
P1(2020)019 dated 10.12.2020, CDL-AD(2021 )006 dated 03/22/2021). The
absolute majority of the recommendations of the commission in the specified
conclusions were ignored by parliamentarians of Ukraine, but this time disregarding
the instructions of the Venice Commission "For democracy through law" may cost
too much, because one of the conditions of the European Commission is: "Adoption
and implementation of legislation on the procedure for selecting judges of the
Constitutional Court, including the appointment of judges of the Constitutional
Court of Ukraine based on an assessment of their integrity and professional skills,

as recommended by the Venice Commission."

Amendments to the Constitution of 2016 introduced a new principle of
competitive selection of judges, which, however, still requires finalization. In the
currently established procedure, behind the facade of the independent appointment
of judges by three different entities, the absence of a real competition that would
guarantee the integrity of the candidates is hidden. Thus, the congress of judges, the
parliament and the president can, at their own discretion, set competitive procedures
for their quotas of judges, involve or not involve independent commissions, even set
different selection criteria, since the Constitution uses only vague concepts of the
presence of "high moral qualities" and '"recognized level of [legal]
competence".Therefore, the risk of the influence of political motives has not
disappeared, and the verification of the candidates' integrity may be hidden from
society, which raises doubts about the appropriateness of the results of the

competition in general.
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In June 2022, the Supreme Court proposed a reform mechanism for the
selection of judges of the Constitutional Court, which is required as part of the

judicial reform from Ukraine as a candidate for EU membership.

According to V. Knyazev, it is about the requirement that candidates for the
position of judge of the Constitutional Court undergo a preliminary integrity check
before they are appointed to the position. He noted that today the Ethical Council
has been created with the participation of Ukrainian judges and international anti-
corruption experts, which is already functioning for the purpose of evaluating

candidates for membership of the High Council of Justice.

"It was created on a democratic basis, it is already working, it has to check 60
candidates and it copes with it quickly. So checking 10 more candidates for the
position of judge of the KSU will not be a big additional burden for her, especially
since she is already financed, working, and all this can be done within a month or

two," said the head of the Supreme Court.

At the same time, noted V. Knyazev, the congress of judges, which should,
among other things, elect two judges of the KSU from the judicial community, was
scheduled for mid-July this year. And since there is such a requirement that these
candidates must be pre-screened for integrity, in his opinion, it will be necessary to
postpone the date of the congress of judges, to quickly resolve at the legislative level
the issues of screening candidates for the position of a judge of the KSU. "And in
the future, the congress of judges will choose two judges of the Constitutional Court
from among the list of honest candidates to fill these vacancies," said the head of the

Supreme Court.

The European Commission's recommendation to grant Ukraine the status of a
candidate for the EU was a kind of advance, for which we are expected to complete
only seven steps. And the leading place among them is occupied by requirements

designed to become the foundation for the reconstruction of an independent judicial
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system in the state. In fact, the establishment of a clearly defined procedure for the
selection of judges at the heart of the constitutional system of the state - the
constitutional court - should not be a demand from above, but a self-evident step.
Likewise, the end of the epic with judicial governance should be the instinct of a

state with the rule of law, not a forced measure.
4. Complementarity of the Constitutional Court of Ukraine

Credibility in constitutional justice appears to suffer when one component is
overrepresented or even exclusively represented. Furthermore, a constitutional
jurisdiction consisting of "pure" lawyers, that is, those who had no other activity in
the political or trade union spheres, would certainly not be fully accepted.
Conversely, if "politics" were too dominant, there would also be a compositional

dispute.

The constitutional experience of constitutional judges is different. In fact, only
a practitioner with extensive experience as a judge, barrister, civil servant, professor
or politician can be appointed. Most countries look for a combination of these five

groups to bring different experiences of constitutional review.

The real sanction of the legitimacy of constitutional justice is given or
provided by public opinion. It is she who, after all, sanctifies or rejects the institution
regarding its jurisprudence and its activities in the state. The composition of the
jurisdiction will be criticized if this case law is not satisfied. However, public
opinion is certainly sensitive to the appointment of prominent figures to
constitutional bodies, and the recent American example of the highly sensitive
confirmation of Justice Thomas shows that attention should be paid to the reaction

of public opinion.

In 2021, it was announced the start of a competition for the selection of
candidates for the post of judge of the Constitutional Court of Ukraine for persons

appointed by the President of Ukraine.The competitive commission for the selection
21



of candidates for the post of judge of the Constitutional Court of Ukraine for persons
appointed by the President of Ukraine was established by the Decree of the President
of Ukraine No. 167 of April 20, 2021, the personnel of which was approved by the
Decree of the President of Ukraine No. 365 of August 17, 2021, in accordance with
the Law of Ukraine "On the Constitutional Court of Ukraine" and its decision
(Protocol No. 1 of August 20, 2021) announces the beginning of the competition for
the selection of candidates for the position of judge of the Constitutional Court of

Ukraine for persons appointed by the President of Ukraine.

The procedure and conditions for conducting a competition for the selection
of candidates for the position of judge of the Constitutional Court of Ukraine are
determined by the Law of Ukraine "On the Constitutional Court of Ukraine" and the
Regulation on holding a competition for the selection of candidates for the position
of judge of the Constitutional Court of Ukraine for persons appointed by the
President of Ukraine, approved by the Decree of the President of Ukraine from
August 17,2021 No. 365.

The requirements for a judge of the Constitutional Court of Ukraine are
determined by the Constitution of Ukraine and the Law of Ukraine "On the

Constitutional Court of Ukraine".

Despite serious reservations about the legality and timing of the competition,
expressed by individual members of the Competition Commission in separate
opinions, the competition was announced on August 23, 2021. The conclusion of the
Venice Commission, adopted back in 2020 at the request of President V. Zelensky
after the constitutional crisis, states that the appointment of judges should take place
only after competitive selection. This should stop the practice of political
dependence of judges, which is the main source of problems in the KSU. The Venice
Commission twice emphasized the need to introduce a competitive procedure, but
already four judges of the Constitutional Court were appointed contrary to this

recommendation: V. Kichun, O. Hryshchuk, O. Petryshyn and O. Sovgyria. If the
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first two have already acquired powers, then O. Petryshyn will be sworn in in

September, when the term of office of his predecessor O. Kasminin ends.

On July 28, 2022, the Verkhovna Rada of Ukraine appointed O. Sovgyra as a
judge of the Constitutional Court, contrary to the Constitution of Ukraine, because
the People's Deputy did not submit a parliamentary mandate before the election,
which is a clear violation of Part 3 of Article 11 of the Law of Ukraine "On the
Constitutional Court of Ukraine". According to the norm of this article: "A judge of
the Constitutional Court must meet the criterion of political neutrality. A judge may
not belong to political parties or professional unions, publicly show support for them,
or participate in any political activity.In particular, a person may not be appointed a

judge of the Constitutional Court who, on the day of appointment:

1) is a member or holds a position in a political party, other organization that

has political goals or participates in political activities;

2) is elected to an elected position in a state authority or local self-government

body, has a representative mandate;

3) participates in the organization or financing of political campaigning or

other political activities.

A judge of the Constitutional Court cannot combine his position with any
position in a body of state power or a body of local self-government, a body of
professional legal self-government, with the status of a people's deputy of Ukraine,
a deputy of the Verkhovna Rada of the Autonomous Republic of Crimea, oblast,
district, city, district in a city, village council, with another representative mandate,
with advocacy, with entrepreneurial activity, hold any other paid positions, perform
any other paid work or receive other remuneration, with the exception of carrying
out teaching, scientific or creative activities and receiving remuneration for her, and
also cannot be a member of the governing body or supervisory board of a legal entity

whose purpose is to obtain profit." The voting results indicate a gross violation of
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the procedure for appointing judges of the Constitutional Court of Ukraine by the

Parliament of Ukraine.

It should be noted that O. Sovgyria was appointed to the position of judge of
the Constitutional Court of Ukraine S. Shevchuk, who was dismissed from his
position on May 14, 2019, due to gross procedural violations. S. Shevchuk appealed
to the Kyiv District Administrative Court, by whose decision he was reinstated, but
the Acting Chairman of the Constitutional Court of Ukraine, O. Tupytskyi, who is
currently wanted internationally, refused to comply with this court decision. S.
Shevchuk appealed to the European Court of Human Rights with application No.
474/21. The applicant complains under Article 6 § 1 of the Convention that the KSU
was not an "independent and impartial court established by law" because (1) the KSU
did not follow the rules when considering the issue of the applicant's dismissal, in
particular, there was no decision of the plenary session of the KSU, which authorized
the permanent commission of the KSU to consider the disciplinary case, and the
applicant was not properly informed about this proceeding; (i1) some of the KSU
judges who sought disciplinary proceedings against the applicant or were witnesses
in relation to disciplinary charges later participated in the KSU proceedings. The
applicant claims, referring to paragraph 1 of Article 6, that the commission on the
regulations of the KSU and the plenary session of the KSU did not ensure equality
of the parties, since the applicant was not given the opportunity to defend himself
personally or through his lawyer and to refute the disciplinary charges. The applicant
also complains under Article 6 § 1 and Article 13 that the national administrative
courts violated his right of access to a court, as they refused to exercise their
jurisdiction to review the decision of the SSC to dismiss the applicant. The applicant
complains that his dismissal violated Article 8, as it had a serious impact on his
private life, and Article 10, as it was a measure of retaliation in response to public
comments he made in March 2019 in connection with the election of the President

of Ukraine .
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Therefore, the new judge was appointed by the Parliament of Ukraine to the
position of judge of the Constitutional Court of Ukraine, regarding which the legal

dispute has not been resolved.

On August 12,2022, the People's Deputies of Ukraine registered the draft Law
of Ukraine "On Amendments to Certain Legislative Acts of Ukraine on Improving
the Procedure for Selecting Candidates for the Position of Judge of the Constitutional
Court of Ukraine on Competitive Basis" No. 7662, which provides for amendments
to the Law of Ukraine "On the Regulations of the Supreme of the Council of
Ukraine", the Law of Ukraine "On the Constitutional Court of Ukraine" and other
normative legal acts. The main novel proposed by the People's Deputies is the
creation of an Advisory Group of Experts, which includes: 1) one person appointed
by the President of Ukraine; 2) one person designated by the Verkhovna Rada of
Ukraine; 3) one person determined by the Congress of Judges of Ukraine; 4) one
person designated by the European Commission "For Democracy through Law"; 5)
two persons designated by international and foreign organizations who, in
accordance with international or interstate agreements, have provided Ukraine with
international technical assistance in the field of constitutional reform and/or rule of
law, and/or human rights protection, and/or prevention and anti-corruption.The draft
law defines the procedure for conducting a competition for the position of judge of
the Constitutional Court of Ukraine by constitutional subjects of appointment,
however, the holding of a competition by the President of Ukraine in accordance
with Article 102 of the draft law remains unchanged, in particular: "Selection of
candidates for the position of judge of the Constitutional Court on a competitive
basis for persons appointed by the President of Ukraine, carried out by the
competitive commission created by the President of Ukraine. The composition of
the competitive commission created by the President of Ukraine is formed from the
number of lawyers with a recognized level of competence who do not participate in
the competitive selection for the position of judge of the Constitutional Court.

Therefore, the President of Ukraine delegates his candidacy to participate in the
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work of the Advisory Group of Experts on conducting the competition by the
Parliament and the Congress of Judges of Ukraine, but this body does not participate
in the competition conducted by the President of Ukraine. Moreover, the question of
forming a rating of candidates remains unresolved, which, as practice shows, is not

taken into account when appointing judges.

Thus, in order to implement the recommendations of the Venice Commission,
while not violating the Constitution of Ukraine, it is possible to create a single body
for vetting candidates for the position of judge of the KSU, which would include
international and public experts, which would ensure a transparent vetting of
candidates, as well as the selection of candidates according to the same criteria: in
addition to formal ones based on age and seniority - also on clear criteria of moral
qualities and level of competence. Further, according to the assessment of such a
body, a single list of candidates who have passed the check would be sent to the
powerful subjects for their own appointment to positions.However, as we can see,
this did not find support in the draft law on amendments to the Law of Ukraine "On
the Constitutional Court of Ukraine".

5. Judicial system during wartime

In connection with the full-scale invasion of the Russian Federation on the
territory of Ukraine, the conduct of active hostilities and the temporary occupation
of certain territories, a number of courts in the Donetsk, Zhytomyr, Zaporizhzhya,
Kyiv, Luhansk, Mykolaiv, Sumy, Chernihiv, Kharkiv and Kherson regions have
suspended their activities. As a result, by the relevant orders of the Chairman of the
Supreme Court "On changing the territorial jurisdiction of court cases under martial
law", taking into account the impossibility of courts to administer justice during
martial law, the territorial jurisdiction of court cases considered in these courts was

changed.
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The implementation of such powers by the Chairman of the Supreme Court
became possible thanks to the legislative changes to the seventh part of Article 147
of the Law of Ukraine "On the Judicial System and the Status of Judges" adopted at
the beginning of March. This article in its current version stipulates that in the event
of the impossibility of justice by the court for objective reasons during a state of war
or emergency, in connection with a natural disaster, military operations, measures to
combat terrorism or other extraordinary circumstances, to change the territorial
jurisdiction of court cases considered in such a court, by a decision of the High
Council of Justice, which is adopted at the request of the Chairman of the Supreme
Court, by transferring it to the court that is closest territorially to the court that cannot
administer justice, or to another specified court . In the event that the High Council
of Justice is unable to exercise such authority, it is exercised by order of the
Chairman of the Supreme Court.The corresponding decision is also the basis for the
transfer of all cases pending before the court whose territorial jurisdiction is

changing.

If the end of February-mid-April 2022 was marked by a permanent change in
the territorial jurisdiction of many courts that found themselves in the occupied
territory or were in the immediate zone of hostilities, then starting from April 21, the

Supreme Court adopted an order to restore the territorial jurisdiction of court cases.

According to the recommendations of the Council of Judges of Ukraine dated
March 2, 2022, judges are recommended to postpone the consideration of cases (with
the exception of urgent court proceedings) and to remove them from consideration
if possible, to take into account the fact that many participants in court proceedings
do not always have the opportunity to submit an application for postponement of the
consideration cases due to involvement in the operation of critical infrastructure,
joining the ranks of the Armed Forces of Ukraine, territorial defense, volunteer
military formations and other forms of countering armed aggression against Ukraine,

or cannot appear in court due to danger to life.
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Cases that are not urgent are recommended to be considered only with the

written consent of all participants in the court proceedings.

At the same time, courts are increasingly actively using the possibility of
holding court hearings remotely, in the mode of video conferences. This is not
surprising, since the negative consequences of military aggression against Ukraine,
fuel shortages and disruption of transport connections between cities make it much

more difficult for the participants in the process to move to other regions of Ukraine.

The temporary suspension of the work of the Unified State Register of Court
Decisions, as well as the functionality of the website of the judiciary "Status of
Cases" in connection with the military aggression of the Russian Federation,
significantly affected the ability to receive information about the progress of court

cases and court decisions.

Now the participants in court proceedings have to do the same as they did 8-
10 years ago: look for the court phone number in available sources, call the reference
or office of the court (recordkeeping department) and find out information about the
case there, or look for the phone number of the assistant or secretary of the court
session to get the necessary information on the case. You can also inform by phone
that you have sent a petition signed by the KEP by e-mail and ask to check whether

it has not been sent to spam.

Along with this, although the "Electronic Court" system is positioned as one
of the effective methods of remote judicial proceedings and was created to replace
offline court sessions, its use is not always comfortable.One of the examples, in
addition to the usual network interference, when the system "hangs" for various
reasons, can also be a situation when the parties to the proceedings are given access
to the case materials in electronic form, but for various technical reasons the litigant
cannot get acquainted with them. As a result, it is necessary to postpone the

consideration of the case again so that everyone has the opportunity to get acquainted
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with its materials. And even in such cases, judges go to meet the parties and send
scanned copies of cases and individual materials to the e-mail address specified by

the disputant.

The Ukrainian judicial system continues to function and decently overcome
the difficulties caused by the war. The uninterrupted functioning of the system is
ensured by the Supreme Court by changing the territorial jurisdiction. Access to
justice can be ensured either by direct participation in court sessions or by video
conferencing. At the same time, it can be stated that judges are more loyal to litigants
who, for various reasons caused by martial law, cannot attend court sessions and
prepare procedural documents on time. This attitude is expressed in the fact that
court sessions are postponed, and the deadlines for submitting procedural documents

are extended.

Implementation of continuous and proper justice in force majeure conditions
requires certain legislative changes and additions, primarily of a procedural nature.
In particular, regulation of the remote form of work.The fact is that judges continue
to consider cases and make court decisions, and the VRP has already received
complaints about the remote form of work of judges with a request to bring them to

disciplinary responsibility.

In an extreme situation in Ukraine due to the state of war, in order to protect
both the parties to the court case and the judges, special tools must also be created.
For example, a judge can be in a safe place if he alone makes a court decision and
there is an opportunity to sign it with an electronic signature. In the case of
consultations and meetings with colleagues, judges can be at home and connect to a
video conference through secure communication systems. In the case of an oral
hearing, according to the speaker, only one of the judges (perhaps the presiding
judge) should be in court to ensure publicity, openness and publicity of the judicial

Process.
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The working group under the Committee of the Verkhovna Rada of Ukraine
on legal policy, which includes judges and lawyers, representatives of the State
Judicial Administration of Ukraine, the Ministry of Digital Transformation of
Ukraine, prepared a draft law back in March, which provided for the simplification
of judicial proceedings. The judges proposed to use written proceedings more widely
without notifying the parties, without holding a court session, to notify the
participants of the case by all means of communication known to the court: by
regular mail, e-mail, through social networks, text messages, as well as by phone. In
addition, there was a proposal to ensure the possibility and obligation of notification

of the participants in the court case through the "Action" system.

In the first version of the draft law, remote working outside the court premises
for judges and court staff was also proposed, but later they decided to submit this
issue in a separate draft law, since the initiative was not supported by the majority
of the members of the Committee of the Verkhovna Rada of Ukraine on Legal
Policy.

Unfortunately, draft law No. 7316 on amendments to the procedural codes
regarding judicial proceedings under conditions of martial law or state of emergency
did not receive the required number of votes in the Verkhovna Rada of Ukraine. The
working group will continue work on it, improve it and propose it as a new draft

law.

Taking into account the fact that in the conditions of military aggression
against Ukraine, personal participation in the court session can be dangerous for the
participants in the case, participation in the court session outside the court premises
in the mode of video conference is actively practiced.Jurisprudence shows that the
courts mostly grant the petitions of the participants in the case to participate in the
court session in the mode of video conference outside the court premises, if the

appropriate technical possibility is available.
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So, for example, the Grand Chamber of the Supreme Court, considering a
cassation appeal, noted in its decision dated June 7, 2022 in case No. 910/10006/19
that in view of the conditions and environment under which justice must be
administered and the need to observe the principles of equality all participants in the
legal process before the law and the court; transparency and openness of the judicial
process; adversarial nature of the parties and reasonable terms of consideration of
the case, applying to the court with a request for consideration of the case in the
mode of video conference will allow to investigate and evaluate the arguments of
the cassation appeal without violating the specified principles of judicial procedure
and at the same time guarantee and not expose the visitors of the court session to
threats to their life, health and safety , which may arise in the conditions of military

aggression against Ukraine.

However, taking into account that many courts do not always have the
opportunity to hold court sessions in the video conference mode, the participant in
the court process should clarify the relevant information in court in advance. In
addition, the availability of the appropriate technical capability in the court may be

indicated in the decision to open proceedings in the case.

Thus, the martial law in Ukraine made its adjustments to the process of
consideration of court cases. However, even under martial law, a person's
constitutional right to judicial protection cannot be limited. Therefore, the measures
that are currently implemented in the judicial system are aimed at ensuring the
possibility of considering court cases and not endangering the life and health of the

participants in the judicial process.
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®ypca Caitiiana SIpociaaBiBHa, TOKTOp IOPUINYHKUX HAYK, Ipodecop, mpodecop
Kadenpu HOTapiallbHOTO, BUKOHABUOT'O MPOIIECY Ta aIBOKATYpH, MIPOKypaTypH,
cynoyctporo HaBuanbHO HAyKOBOTO 1HCTUTYTY MpaBa KuiBChKOTO HaIliOHAIBHOTO

yHiBepcuteTy iMeHi Tapaca llleBuenka, 3aciny>KeHul IOpUCT YKpaiHu

®ypca €Bren IBaHoBUY, KaHIUAAT IOPUINYHUX HAYK, TIpodecop, mpodecop
Kadenpu Mi>KHapOJHOTO, ITUBIILHOTO Ta KOMEPLIWHOTO mpaBa JlepkaBHOTO

TOPTrOBEIHHO-€KOHOMIYHOTO YHIBEPCUTETY

CUCTEMHI KPOKH YKPAIHCBKOI IPABOBOI CUCTEMH II1OJ10
BCTYITY YKPATHH 1O €C

3rigHo cT. 6 KoHcTuTytii Ykpainu gep)kaBHa Biaja B YKpaiHi 31HCHIOEThCS Ha
3acanax il MoJuTy Ha 3aKOHOJAaBYY, BAKOHABYY Ta Cy/10BY. OpraHu 3aKOHOJ1aByOi,
BUKOHABYOI Ta CYJIOBOi BIaJH 3IMCHIOIOTH CBO1 IMOBHOB)XCHHS Y BCTAHOBJICHHX
KoHctutytiero Mexax 1 BiIMOBITHO /10 3aKOHIB YKpainu. B Ykpaini BU3HaeThCA 1

rapaHTyeThCs MicLieBe camoBpsayBaHHA (cT. 7 Koncturyiii).

Y KOHTEKCTI TeMU KOH(EpEHINl MiAHATTS MUTAHHS PO T€ HA CKUIBKU
VYkpaina 1 0co01 1HCTUTYLIM, SIKI MPEACTABISIOTh 3aKOHOJAaBUy, BUKOHAaBUy Ta
CYJOBY T1JIKH BJIaJii TOTOBa 210 BeTymy 10 €C 1, 0c00IMBO, B MEPio]1 3arapOHUIIBKOT
BiliHM P® npoTtn Ykpainu € akTyaqbHUM 1 CBO€YaCHUM. TOMY PO3TIITHEMO JIEKIIbKa

M1JIXO/1B IO BUPIIIEHHS L1€T TPOOJIEMATUKHU.

[{iTkOM OYEBHJIHMM € TUTAaHHSA MPO T€, a IO MU OYIKYEMO BIJ[ BCTYIY
VYkpainu no €C- moniTuuHi OOISIHKKA YW peajbHl MPaBOBI HACHiIKH. B mpomy
BUIIAJIKy HaM BapTo BH3HATH, 110 €C — 11e He OJaroynHHa opraHizailis, sika Oyne
MigIAMaTi piBEHb JKUTTS HaceleHHs B YkpaiHi. €C MOXHa pO3IIHIOBATH SIK

00’€THaHHS JEpKaB 3a IHTEpecaMM, KOJIM KOXKHA 3 HUX Ma€ HaMmip OTpUMAaTH TMEeBH1
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npedepeniii Big Ttakoro o0’eaHanHs. Jlificno, B €C icHye ¥ meBHa MOJITHYHA
CKJIJIOBA, sIKa CBIIYUTH IIPO T, 1110 JOCITHEHHS MEBHUX PE3YJIbTAaTIB 3aJICKUTH BiJl
JOTPUMAaHHS CTaHJApPTIB, 110 BU3HAIOTHCS OOOB’SI3KOBUMHU O BHUKOHAHHS BCIMa
kpainamu €C. Tomy B €C cTUMyIIO€TbCS TI€BHA TMpaBOBa TOJITHKA 1
BUKOPHUCTOBYIOTHCS CAHKI[IT MPOTH KPaiH, ypsAIu IKUX He 0aKaloTh BIIPOBAKYBaTH

TaKi CTaHIapTH.

Tak, y 2017 pomi «EBpokomicis Hamarajgacs TepeKkoHaTu Bapiapy
NEPEerIsIHYyTH CBOi pedopMu, sIKI MiAPUBAIOTH MPHUHIMII TMOJALTY TUIOK BIAJIH.
30kpemMa, HeloAaBHI 3MIHU IIOJ0 CYJIOYMHCTBA YACTKOBO Y3aJCKHWIM CYIIU BiJ
M1JKOHTPOJIBHOTO MMaHiBHIM mapTii MiHicTepcTBa rocTuilii. Jloci [Tonpia Bigkugana
KPUTHUKY i 3asiBJsIa PO BTPYYaHHs Bproccens y BHyTpiluHi crpasu kpainm»'. Ha
CKUIbKH TIO3MIIIsI KOKHOT 31 CTOPIH BUIpPaB/iaHa 1 pallioHaIbHa BaXKKO CKa3aTH, aje

3 LIbOT'O MPUBOAY BUCIOBUMO CBOI1 MIPKYBaHHS.

[Ipo He3anex)HICTh CyJIOBOI TJIKU BIAAM MOXHA CYJUTH B TOMY BHUIIAJIKY,
KOJIM CYCIJILCTBO BJIOBOJICHE PIBHEM CYJIOYMHCTBA 1 MACOBHUX MPETEH31i JI0 CY11B
He icHye. ToMy 17151 30epe’KeHHs TAKOTO CTaHy 1 3aCTEPEKEHHS BUIAJIKIB BIUIMBY Ha
CyIl 1 CyJIZIIB BApTO TOBOPUTH 1 HaBITh KPUYATHU - PYKU 2emb 8i0 cydouurcmea. Konu
) PIBHEM CYJIOUYMHCTBA HE BIOBOJICHI HE TUILKM BUCOKOIIOCAOBIIL, a W MepeciuHi
rpoMaasiHu Ta ¢axiBili, TO HEOOXIAHO BXKMUBATH 3aXOJlIB, 100 MOJIMIIUTH CTaH
CYyIOYMHCTBA, aJle 3aKOHHUMHU crocobamu. | Ha 1bOMy MIISAXy HE BapTo
a0COJIFOTU3YBATH HE3AJCKHICTh CYJJIIB, KO iX PIIIEHHS JaJeKl BlJ] 3aKOHHOCTI.
Sk x 1ogaTv iM TOBHOBA)KEHHS 1 BU3HATH MPABO HE TOTPUMYBATHUCS TPUHIIAITY
3aKOHHOCTI, a JISATH TIILKH 3T1IHO BEPXOBEHCTBA MIPaBa, TO PE3yIbTaTH OyAyTh IIIe
ripmmumu. He Oyay aHamizyBaTH BJIACHUM JTOCB1J 3BEPHEHHS JO CY]Yy, OCKIIBKH 11€
MpUBaTHA CTpaBa, a JUIIE 3ayBaXxy, IO SK MO3WBAayY OTpUMaJia PIlICHHS Cyny, B

SKOMY Majo wMicue mnocuianHsa Ha pimeHHs €CIIJI, ame B 3MmicTi mycToTta i

1 Camkuii nmporu Ilonpmi. VYKpaiHCBKMIi dYacommc KOHCTHTyIiHHOro mpasa. URL:

https://www.constjournal.com/pub/4-2017/sanktsii-proty-polshchi/
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BIJICYTHICTh BIJITIOB1/IEH HA KOHKPETHI BUMOTHM Mo3uBaya, a pimenus €CILI, Ha sxe
TIOCHJIAETHCS CY/JI, HE CTOCYEThCS PO3TIISTYBAHOTO TUTaHHS. ToMY PIIICHHS «30BHI»
BUTJISIZIA€ 3aKOHHUM, aJIe PEaIbHO HE BIMOBIa€ 0OCTaBUHAM CITpaBH, HE TOBOPSUU
BXKE TIpPO Te, 1o Iie Oyja cripaBa CIPOIICHOrO IMPOBAKCHHS, SKa Maja OyTH
po3risiHyTa He Oubie 60 AHIB 3 AHS BIAKPUTTS MPOBAKEHHS y cipasi (cT. 275

LII1K), a po3risaanack Maiike pik’.

Cni 3a3HaYMTH, 110 Ha O€3CTOPOHHICTH HAIIOI MO3MIIII HE BIUIMHYJIO JaHE
pIIIEHHS, OCKIJILKY HAC K IOPUCTIB Ta TPOMaAsSH YKpaiHu TypOye 3arajibHUid CTaH
IPaBOBOI CHCTEMH HaIlOi KpaiHu. A y 0ararbox BHUIIQJKaX CUTYaIlisl CKIIAJAEThCS
Tak, 1m0 (axiBlll HaMararThCsl TEPMIHOBO BUINIYBATH CHUTYAIlliHI 3aBJaHHS 3
MOJIMIIIEHHS 3aKOHO/IABCTBA, @ HE CKPYMYJIbO3HO 1 CHCTEMHO MPALFOBATH HAJl HOTO
yAOCKOHAJIEHHSIM. 30KpeMa, M0 KOHIENTYyaJlbHO 3MIHWJIOCA TICIS JIOMOBIII
aBropku @ypcu C.A. «Ilormsin oueBHALIB Ha CydyacHE YKpaiHChKE MPaBO 1 KOTo
nepcnektusm» B M. ['patii y 2020 poui? Jluie Oynu BHeceH1 3MiHU 70 JKUTIOBOTO
koaekcy (mono IlpeamOymu 3akony) 1 YkpaiHa nepectana OyTd YKpaiHCHKOIO
COIIIAJIICTUYHOI0 pecmyOiikoro, a KohumHid kepiBHuk HABY, Busznanuit
KOPYMIIIOHEPOM, IIIIOB 3 MOCaIH, ajiec OCHOBHI HEOE3IMeKH /IS MPAaBOBOI CHCTEMU

3aIUITNIINCA.

Copuiimaroun BcTyn YkpaiHu a0 €C sk NpaBUIbHUKA KPOK, HE BapTO
3a0yBaTtu, 1o €C He TUIBKM MOKE€ JaTh KOIUTH JJIi PO3BUTKY YKpaiHu, a
«CEepHO3HO CIUTATH» 3a KOPYII0, CYJJOYMHCTBO Ta 3a BUPIIICHHS 1HII MPOOJeM B

VYkpaini.

OTxe, BUKOPUCTOBYIOUM METOJ «OaTora 1 mpsiHuka» €C Moke Ha TepIimx

Opax MUPUTHUCS 3 TUMU MPOOJIEMaMH, sIKI MATUMYTh MicClI€ B Y KpaiHl, ajie He BIYHO.

Bine-npeM'ep-miHicTp 3 TIMTaHb €BPONEHCHKOI Ta €BPOATIIAHTHYHOT

iHTerpanii Ykpainn Oumnbra CredanimmHa y CBOEMY JIONUCI 3a3Ha4yMiia, MO0

2 Mpumirka: Lleit a63am cTatTi cTocyeThes oaHOro i3 i aBTopis @ypeu C 4.
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3amporoHoBaHi €Bpokomiciero (Haaani- €K) BUMOTH - 3aJIUIIAI0THCS HEOOX1THUMHU
no BukoHaHHsA, €K y KiHII poOKy 3poOUTH OIIHKY iX BHUKOHAHHS 1 BiJ I[bOTO

BM3HAYAaTHMYyThCsS IOJANBII €Tanmu, OB sA3aHi 3 wieHcTBoM Ykpainu B €C.

Tlosnuii nepenix eumoz €C wooo pegpopm

(1) Vxeanumu ma enposadumu 3aKOHOOABCMBO NPO NPoyeoypy 00060py
cy0oie Koncmumyyitinoco cyoy Yxpainu, sike 3anpoeaoxcye nonepeowill
8i00Ip cy00i6 Ha OCHOBI OYiHKU iXHbOI 00OpouecHocmi ma npogeciunux

HABUYOK, SIK peKoMeHOy8aa Beneyiticoka Komicis,

(2) 3asepwumu nepesipky oobpouecnocmi Padoro 3 emuku xanouoamis y
ynenu Buwoi paou npasocydos ma 8i0dip kanouoamis 0o cmeoperts Buwoi

Keanigikayiunoi komicii cyooie Yxpainu,

(3) Hocunumu 6opomwvOy 3 KOpPYNyicro, 30Kpema HA BUCOKOMY pIGHI, 3
echexmusHuM ii pO3CNiOYBaAHHAM MA CYOOBUMU DIUEHHAMU, 3A8epUiumu
npusHauenHs Hoeo2o kKepienuka Chneyianizo8anoi  aHMUKOPYRYIUHOL
NPOKYpaAmypu, 3ameepousuil BU3HAYEHO20 NePeMOoNCYsl KOHKYPCY, Nposecmu
8I00Ip ma npusHauenHsi HA nNocady Hoeo2o oupekmopa Hayionanvnozo

AHMUKoOpynyitino2o 6rpo Ykpainu,

(4) 3abesneuumu 6ionosioHicms 3aKOHOOA8CMEa Npo 6Opomvdy 3
giomusanuim 2epowtei 3a cmanoapmamu FATF (Mixcuapoona epyna 3
npomuoii eiomusantio opyonux epowen -C.D.); nputiHamu KOMNIEKCHUL

cmpame2iuHull niaH pepopmysants NpaooXoOpOHHO20 CEKMopa,

(5) Bminumu y oito "anmuonieapxiunuil 3axon” 0ns 00MedHceHHs HAOMIPHO2O0

BNIUBY ONI2APXI68 HA eKOHOMIYHEe, NOJIMUYHEe Ma CYCRIIbHE JICUMMS, Ye Mae

3 Vkpaina orpumana cratyc kanmuaata B unenn €C 6e3 ymos- Credanimmua. URL: https://
www. ukrinform. ua/ rubric -politics/ 3515169- ukraina- otrimala -status- kandidata -v- cleni- es-
bez -umov- stefanisina. html
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Oymu 3po6JieHo 10PUOUYHO 0OTPYHMOBAHUM CROCOOOM MA MAE 8PAX0BYBAMU

Mauoymuii 8UCHOB0K Beneyiticbkoi komicii;

(6) Ilooonamu 6naue KOpUCIUBUX IHMEPECi8 Uepe3 Y3200HCEeHHS 3AKOHY NPO
3MI 3 Jlupekmusoro €C npo ayodiogizyanvhi medianociyeu ma nepeoasuiu

NOBHOBANCEHHS He3aNeHCHOMY pecyasimopy 3MI;

(7) 3asepwumu pechopmy 3aKoH00aA8CMEA NPO HAYIOHATbHI MEHWUHU 32I0OHO
3 pekomenoayisimu Beneyiticoxoi xomicii, pazom 3 MmexaHizmamu 1io2o

He2alH020 Ma eHeKmuEHO20 6NPOBAOINCEHHS".

Otxe, 3 IbOrO JOMHUCY MOXKHA 3pOOMTH BHCHOBOK, IO Il ¢iM YMOB €
BU3HAYAJILHUMH 1 TEpUIOYEepProBUMH, W00 VYKpaiHy HE M030aBWIM CTaTyCy
KaHauaara Ha Beryn g0 €C abo /Ui Halloi KpaiHW HE HACTalM 1HII HEraTUBHUX

HACJI1IKIB.

Buxoasuu 13 ananizy Bumor €C o0 peopM BaXIMBUM € KOHYenmyaivHe
3aeoanus 'onosu BepxoBHoi Pagu Ykpainu P. Ctedandyka, BUCIOBIIEHE B JIUCTI
1o uneHiB HaykoBo-koncynbsTaTuBHO1 paau (Hanani- HKP) mpu ["'onosi BepxoBHoi
Pann Ykpainu, sike CTOCYETbCS «CUCMEMHO20 aHAli3)» HABEIEHUX y NOAATKAX J0
MOro JIMcTa 3aKOHOIPOEKTIB Ta HaJaHHS BUCHUMH Ha iM s rosioBu HKP HaykoBo-

€KCIIEPTHUX BUCHOBKIB.

Crnijt ToroauTHCS 3 TUM, 1110 YKpaiHa Ma€ 31HCHUTH CUCTEMHMIA aHAJII3 THX
KPOKiB, Ikl HEOOXITHO 3p0oOHUTH, 1100 HaIlla JeprKaBa BiJIOBiIalIa, BCTAHOBICHUM
€C, BuMoram 1 1i Kpoku € 00’€KTHBHO HEOOXITHUMHU ISl camoi YKpaiHu Ta il
HACTYITHOTO IIPAaBOBOrO PO3BUTKY. OTXe, Il 3aBAaHHSA MarOTh OYTH HaJIEKHO
BUKOHAaHI1, OJTHAaK BUHUKAE MUTAHHSA, a Ha K1 TUIKU BJIaJM 111 3aBJIaHHS MAalOTh OyTH

MOKJIAJICH], 1 SIK1 JIep>KaBHI OpraHu MarTh KOHTPOJIFOBATH X BUKOHAHHS?

* Kanpunar aBancom: 7 BUMOT, sIKi Ma€ BHUKOHATH Ykpaina, mo6 €C He ckacyBaB ii HOBHii
craryc.URL: https://www.eurointegration.com.ua/articles/2022/06/18/7141516/
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O‘{CBI/I,IIHO, MO0 YaCTHHA 3aBJdHb Md€ BHKOHYBATHUCA 3dKOHOJABYOKO Ta
BUKOHABYOIO T'IKAMHU BJIaau, ajc iXHIA B3a€EMHUH KOHTPOJIb HEMOXKJIMBUM B Cui1y

PI3HOTO MPABOBOTO CTATYCY.

Tomy BepxoBna Paga Ykpainu (Hanani-BPY) mae He TiibkU BUKOHYBaTH
MOCTAaBJICH] 3aBJaHHA, a i 371HCHIOBATH BIIMOBIAHUI KOHTPOJIb 32 1X BUKOHAHHSIM
iHmMMU  Tigkamu  Biaaan. CaMe Taki TOBHOB@KEHHS W MarOTh BH3HAYaTH

cucmemHicms 'y BCTAHOBJICHHI MPIOPUTETIB Ta PO3MOI1JII 3aB/IaHb.

BepxoBna Paga YkpaiHm Ma€ KOMILUIEKCHO TMPOAHAJI3yBaTH HE TUIBKH
BumMorn €C, a ¥ TI HEBIAKIAAHI 3aBJIaHHs, SKI CTOSATh HUHI TIEpea HAIOK

JepKaBOIO:

- arpecop pyuuTh Hamly iH(PpacTpyKTypy, TOMY JiepaBa Ma€ TypOyBaTUCS
npo 3a0e3nedeHHs TpoMaisiH Y KpaiHU BCIM HEOOX1THUM 3aco0amu;

- 10 KIHI pOKY BUKOHATH Ti CIM YMOB, Ha SIKHX Hanossirae €C;

- 3poOuTH BCe HEOOX1/IHE JUIs TIEPEMOTH Y KpaiHH y BiifHi;

- mapajnenbHOo Mae po3poOastucs Ilnan BigHOBIEHHS VYKpaiHu, a TaKoxX
MOBMHHI OyTH BH3HAYEHI TI HANpPSIMKH E€KOHOMIKH, Kl JI03BOJISAITh HE TUIbKU
HATlOBHIOBATH OIO/DKET YKpaiHU, a i MOBEPHYTH 13-3a KOPJOHY HAlIUX TPOMAJISH,
1100 BOHM MaJid Ha OaThKIBIIMHI JOCTOIHI 3apOOITHI TJIaTH, 3MOIJIM BIAKPUTH YU
BIJTHOBUTHU MaJIUM 1 cepe/iHiil O13HeC, a TaKOK 1HO3EMHI IHBECTOPH OYJIY 3alllKaBJIEHI
BKJIaJIaTH B HAITy €EKOHOMIKY 1CTOTH1 1HBECTHIIIi,

- TpUBEACHHS 3aKOHOJABCTBa YKpaiHu 10 BuMor €C HeoOXinHe, aje 1o
YMOBY HE BapTO CTaBUTH Ha YiJIbHE MICIIC Yepe3 Te, 10 OpaTh CbOTOJIHI 32 OCHOBY
CIIJ Ti MJAHU PO3BUTKY 3aKOHOJABCTBA YKpaiHH, SIKI JO3BOJISTH BIIOPSIKYBATH
npo0IeMH1 TUTaHHS Ha JIOBTOCTPOKOBY NEPCIIEKTUBY.

Cucmemnicme nongeae 6 momy, mo Tpadik podotu BPY wmae Oytum
PO3NKCAHUN He MINbKU HA NPUUHAMMA 3aKOHIg, a 1 HA 3aCJyXOBYBAHHS 3BiTIB
PO pe3yiabTaTH BHKOHAHHSI BHMOI CTBOPEHOI NPOrpamMu, 30Kpema, LI0J0

00pOoTHOM 3 KOPYIIII€I0, OCKITBKH SIK TMOKa3y€ JKUTTIO caMa HasBHICTh 3HAYHOI
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KUIBKOCTI JIEpYKaBHUX OpPraHiB € HEIOCTATHHOIO 1 II€ CTaJ0 OYEBUIHUM JJISI BCIX.
OT1xe, MalOTh OyTH pe3yJabTaTH 00POTHOM 1 BOHH MalOTh OYTH MPOJAEMOHCTPOBAH1

K CYCHJIBbCTBY, TaK 1 IHO3€MHHUM MapTHEpPaM.

B Toli ke 4Hac, 3aKOHOJABYI AKTH MOTPeOYIOTH cHUCTeMaTH3alil sIK y
BigmoBiaHocti 10 Bumor €C, tak i 3a crymeHem iX BIPOBAaJ:KEHHSI B Jil0.
3okpema, Bumoru €C — e MiHIMallbHI YMOBH, SIKI MOTPEOYIOTh yAOCKOHAJICHHS
HaI[lOHAIBHOTO 3aKOHOJJAaBCTBA, aJie TOTYIOYHCH 10 BeTyny A0 €C HaM caMUM BapTo
MEPETJISIHYTH BC1 HOPMATHUBHI aKTH, A0 AKUX MalOTh OyTH BHECEH1 3MiHH Y 3B’SI3KY
31 BetynoM Ykpainu g0 €C. ToMy Taki HOpMaTUBHI aKTH MalOTh TOTYBaTHUCS BXKE
ChOT'OJIHI, aJlé YMOBH iX BCTYIy B JIiI0 MalOTh BIATEPMIHOBYBATHCS JO MOMEHTY
HaOyTTs Ykpainoto wieHcTtBa B €C. Tomy BapTO BUILIATH Ti1 3aKOHOMPOEKTH, AKI
MOKHA BHPOBAMKYBaTu 10 Berymy a0 €C, a Takox Ti, AKi MalOThb HA0yBaTH
YMHHOCTI 3i BcTynoMm Ykpainu 10 €C. Mu He noBuHHI1 ovikyBatu BiJ €C BKa31BOK
Ha T1 HOPMATUBHI aKTH, Kl MOTPEOYBAaTUMYTh BHECEHHS 3MIH, aJle OUYE€BHJIHO, 1110
HalOepIuM MiATOTOBJIEHUM HOPMAaTUBHUM aKTOM Mae€ CTaTH HOBa peaakiis

Konctutynii Ykpainu.

[Tpu 1pomy, Takuii mpoekt KoHCTUTYyIIi Mae ToTyBaTUCs 3a37aieriap 1 0e3
MOCHIXy, 3 IIUPOKUM OOTrOBOPEHHSIM 1 Y3rOJUKEHHSM WOro 3MICTy. AJKe
HETIPUITYCTUMHUM € TIo0oKeHHs cT. 124 KoHctutyii, 30kpema : « YKpaiHa MoKe
BU3HATU 10pucoukyirvo  MidcHapoOHo20 KpuMiHAIbHO20 CYyO0y HA YMOBAX,
susHauenux Pumcoxum cmamymom  Midxcnapoonozo  KpumiHaibHo2co  cyoy».
Bunukae nutanHs, a ska MeTa MosBH i€l Hediesoi Hopmu y Koncturytii Ykpainu?
Konctutymiss mae OyTh He JCKIapaili€elo Mpo HaMIPU, a JI€EBUM «3aC000M»

BPCryjadrOBaHHA OCHOBHHUX CYCHiHI)HI/IX Bi)IHOCI/IH.

Tomy BapTO KOHCTPYKTHBHO TieperisiHyTH Ti Hopmu KoHcTutymii Ykpainu,
AK1 MalOTh OyTH y3rojkeHi 31 BcTynoM Ykpainu ao €C. Busiie toro, Betyn 10 €C
nependayaTUME BHECEHHS 3MIH 710 0araThbOX IHIIMX HOPMATHMBHHX aKTiB, a He

TiJIbKH BpaxXyBaHHs YMOB peryiameHTiB €C.
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Onnak, B mpolieci 3aKOHOTBOPEHHSI B)KE BIIUYBAEThCS TMEBHUM MOCHIX 1
HaMaraHHs IPO3BITYBaTH IPO TOTOBHICTH J0 BcTymy jo €C. Ane He Oyaemo
aHaJI3yBaTU T1 HEJOJIKH, SIKI OyJau IOMIYEHI JIMIIE B HAa3BaX 3aKOHOIPOEKTIB,
OCKUJIbKH I1€ HE CaMOlIlJIb, a JIUIIE 3aCTEPEKECHHS PO TE, 10 IIBUIKE MPUUHATTS
3aKOHOIPOCKTIB — € He 3aB:KAM YCIiX, OCKUIBKHA B HACTYIIHOMY NPUIHATUMH

3aKOHAMHM OyIyTh BPeryjibOBYBATHCS peaJibHi BiITHOCHHU.

Tomy Ha aHai31 3aKOHOMPOEKTIB Ma€e OYTH 30cepe/keHa yBara (axiBIliB, 1110
Mae€ 3aCTEPErTH Bl BBEJICHHS B J1}0 3aKOHOIIPOEKTIB, SIKI HEKOPEKTHI HE TUIbKH 32
Ha3BOIO, a i 3a 3MicTOM. Bike cboroaHi mpoBiaHi dhaxiBii Akagemii MpaBOBUX HAYK
VKpainu BiMiuarOTh HU3BKY SKICTh OKPEMHX 3aKOHOJABUMX aKTiB®, ajle OCHOBHA

CKpYMYJIbO3HA Ipalsl HaC YEKae I1Ie Monepeny.

[Ipo HeoOXiHICTh Teperiaay OaraThb0X 3aKOHOJABUUX aKTIB BiKE MyOJ1YHO
TOBOPWJIOCA BJIAJIOI0 1O BIWHM, 30KpemMa, Npo pekoaudikaimito I[{uBiapHOTO
xonekcy®, 7. Orxe, BUHMKIIA 00’ €KTHBHA HEOOXIIHICT B IIEPErIA/ 3aKOHOaBCTBA
VYkpainu 1 mpoiiec akTUBHOTO 0OTOBOPEHHS HOBITHIX 1/1e# OyB JIMIIIE MPU3YTUHEHUN

BIAHOIO.

Tomy BapTO 00’ €THATH MPOIIECH SIK BUKOHAHHSI BUMOT €BPOMNEHCHKOI KOMICII,
TaK 1 KapAMHAIBHOTO MEPETIISAY MOJI0KEHb YUHHOTO 3aKOHOJaBCTBA, 00 Y3TOAUTH
BHECEHHS 3MiH JI0 3aKOHOJABCTBA 1 HE BUHUKAIO MPUKPUX TIOMUJIOK B TIOJBIHHOMY
periiaMeHTyBaHHI CYCHIJIbHUX BIAHOCHUH. AJpKe cripodu parMeHTapHO y BY3bKHX 1
CHenlagi30BaHuX 3aKOHax BinoOpasutu OaxaHi €C abo ykpaiHCbKUMH (haxiBLISIMU

MO3UIIIi MOXYTh MPU3BECTH JI0 CYNEPEYHOCTI HOPM 3aKOHOJ/ABCTBA, 1110 TPU3BEIE

> TIpaBoTBOPYICTh B YKpAaiHi: MepCreKTUBY 3aKOHOIABYOTO BPETYIIFOBAHHS : 30ipHUK HAyKOBHX
mpais / 3a 3ar. pea. O. O. Korta, A. b. I'punsika, H. B. Minoscekoi. Ozneca : BunaBauuuii gim
«['enpBeTHKay, 2022. 226 c.

® Kinax M. Pexomuikaris L[{UBiTbHOro KOJAEKCY: Ha SKi 3MiHH OYiKYBAaTH TIPaBOBiil CHUIBHOTI.
URL:https://yur-gazeta.com/golovna/rekodifikaciya-civilnogo-kodeksu-na-yaki-zmini-
ochikuvati-pravoviy-spilnoti.html.

7 Tpy6a B.I. Teopetuuni mepeayMoBH pekoaudikailii MpUBaTHOrO 3aKOHOIABCTBA YKpaiHH.
URL:http://pd.onu.edu.ua/article/view/204101/
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n0 naucOanaHcy BCi€l MPaBOBOI CUCTEMHM YKpaiHM, a HE TOJINIIUTh CTaH

3aKOHOAaBYO1 perjlaMeHTaIlii MPaBOBIIHOCHH, a JIUIIIE MOTIPIIUTH HOTO.

OTxe, 3aKOHOTBOPYUN TPOIEC HE MOBHMHEH OyTH MIBHUAKHUM 1 KyJIyapHHUM,
OCKUJIBKM TaK BUHHKHE OaraTo MOMWJIOK. Bapro 3amyuntu 10 poOoTH BCiX
npoBinHUX (axiBUiB YKpaiHu 1 AudepeHiioBaTH poOOTy Ha MEBHI eramd 31
BCTAHOBJICHHMHU CTPOKaMH 1 IPU3HAUMTH BIAMOBIJAIBHUX 3a TIEBHI HANPSMKHA 200

OKpeMi 3aKOHOIIPOEKTH.

He 3Bakaroum Ha Te, 1110 MU B3sUTM KypC Ha €BPOIHTErpaIliro, B YKpaiHi qIyxe
Maso 1H(opmalii Ipo 3aKOHOJABCTBO 1 IOPUIUYHY MPAKTUKY PO3BUHEHHMX KpaiH,
BIJICYTHI JIOTOBOpH IO MPaBOBY JONOMOrY 3 OaraTbMa KpaiHaMu €Bponu, TOMY
CTBOPIOBaHI 3aKOHONPOEKTH B MEBHUX c(epax MOXKYTh 1 HE Y3rOJKyBaTHCS 3
aHAJIOTIYHUMHU 3aKOHaMHU B TIPOBIAHMX KpaiHax €Bponu. JlupexTuBu, sKi
HAJICUJIAIOThCA YKpaiHi, HE 3aMIHATh MUTAaHb CIIBIpPall 3 KOHKPETHUMH KpaiHaAMH.
Otxe, Ha 1K cTaaii 1HTErpalii BapTO aHali3yBaTH Il NMUTAHHS 1 3alIOBHIOBATH

BaKyyM B JIBOCTOPOHHIX BIJJTHOCHHAX.

OTxe, 3aKOHOTBOpYA poOOTA € CKIATHOIO 1 KPOMITKOIO, siIKa 3aiiMae Oaratro
4yacy 1 BUKJIMKae 0araTto MUCKYCiH, aje 1 moTpiOHO BUKOHATH SKICHO, SIKIIIO MU
BBAJKAEMO 32 HEOOXi/HE AOTpUMYBATUCS YMOB criBnpall 3 €C 1 MaEMO peasibHO 1
BYACHO BUKOHATH MOCTABIICHI Mepe/ HAIIOK KpaiHO 3aBJaHHs, a HE (popMallbHO
npo3BiTyBaTu. Po3paxoByBaTu Ha Te, 1m0 Beneriiicbka Komicis Oyne ycyBatu

HEJI0JIIKK B 3aKOHOIIPOEKTHIM POOOTI YKpaiHChbKUX (haxiBLIB HE CIi.

ToMmy TEepMiHOBO BCl 3yCWUIS TMPOBIAHUX YKPAiHCBKMX BUYEHHX Ta
MpakTUYHUX (PaxiBI[iB MalOTh OyTH CHPSIMOBaHI camMe Ha CTBOPEHHS CHUCTEMH B
3aKOHONPOEKTHIiN po0oTi, 1100 BU3HAYUTH ONTUMAJIBHY MOCIHII0BHICTH PO3POOKH,
0OTOBOpPEHHS 1 MPUHHATTA 3aKOHIB, a 1HIIA, HABIThH MPIOPUTETHA 3aKOHOIIPOCKTHA

poboTa, MOXe 3/11MCHIOBATHCS MapalieIbHO a00 3aueKaTH.
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J1o KIHIIA pOKY 3aJIMIIUBCS, PAaKTHUYHO, OJIUH MicsIlb 1 €K Moke mpuixaTu ajis
NEPEeBIPKU MOCTABIEHOTO Mepe Y KpaiHOIO 3aB/IaHHs, SIKE CII1J BAKOHATH BYACHO 1
skicHO. O4eBHAHO, 110 YaCTHHA 3 CEMH 3aBJaHb BUKOHAHA, a 1Hmmi? J[ilicHO, mocmix
B CTBOPEHHI HOPM 3aKOHOJABCTBA HEMPUIYCTHUMHM, 0COOJIMBO, KOJIM MU MA€EMO
CUCTEMHO HOTO MOJIIIIIUTH, & HE TOCTABUTH TaJIOUKy PO BUKOHAHHS. J[J1s THX, XTO
YCBIIOMITIOE 00CsT poOOTH 3 pekoAudikaiii 1 yIOCKOHAJIEHHS JHIIE OJHOTO
[HusinbHOro KoAekcy Ykpainu (Hamam -1[K), crane 3po3yminum, mo 1e 3poOurtu
SKICHO JTy>K€ CKJIAJTHO. A SIKIIIO JIO IIHOTO JJOJATH OTIPUITIOTHEHHS PE3YIbTaTiB, €Tall
OoOroBOpeHHS 1 BpaxyBaHHS 3ayBakeHb, a TaKOXX Ha HACTyImHUH eram —
MIPOXOJIPKEHHS 3aKOHOMPOeKTy y BepxosHiil Pani Ykpainu 10 ocratogyHoro moro
MPUAHATTS, TO MOXKE 37aBaTHCS, 110 TaKe 3aBJIaHHS BUKOHATH HEMOXJIHUBO. AJe
B3:T1 Ha ceOe 3000B’s13aHHSI CJIiJl BUKOHYBATH, OCKIJIBKH BiJl I[LOTO 3aJI€XKaTh 1HIII
3aKOHHU, fAK1 Oe3mnocepenHbo moB’si3ani 3 I[K, mo skux ciig BHECTH 3MiHU 1

JOITIOBHCHHSI.

Tomy He BapTO mocmimiaTy, a Tpeda roryBaTucs 10 0OIPYHTOBAHOIO 3BIiTY
PO pe3yabTaTu BUKOHAHHA BUMOT €C sik kanauaara Ha Beryn 10 €C, a Takox
MJTOTYyBaTH 3aKOHOMPOEKTH, AKi MatOTh foBecTu €C, 110 MU CIIPOMOIKHI YCyBaTH

HEJOJIIKHU B MPABOBIiil cucTeMl YKpaiHu 0€3 NocMixXy 1 BUBAKEHO.

CnozaiBaeMocsi, 110 BCIM B CBITI 3p03yMiIo, 110 YKpaiHa nepeOyBae B CTaHi
BiliHM 3 P®, ToMy MOXHa po3paxoByBaTH, 110 B Takid curyamii €Bporencbka
Kowmicis He Oyie 3aHaTO BUMOTJIUBOIO 10 Y KpaiHU, KOJIM THHYTh Hallll FPOMa/JIsSHHU,
JITH, TOPATH HAIIl MICTa 1 cela, 3HUIIYEThC 1H(pacTpyKTypa 1 HaBiTh (haxiBill HE

3/1aTHI MPAIIOBATH B MOBHY CUJTY, OCKUJIBKH JIaJIEKO HE 3aBXKU MAIOTh CBITJIO. ..
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€BPOINEVICHKA KOHCTUTYIIMHA IJEHTUYHICTD I
TPAHC®OPMAIIISI TIPABOBOI CUCTEMU YKPAIHU Y NEPIO/]
BIMHU

Y cBoeMy BuCTymNi s OM XOTIB BHUCBITIIUTU OKpPEMI AaCHEKTH €BPOMEUCHKOT
1JIEGHTUYHOCTI IPaBOBOI CUCTEMHU Y KpaiHU, a TAKOK CIM HAIPsIMIB JI0 MPUCKOPEHOTO
yieHcTBa Ykpainu B €C y npoMy KoHTekcTi. Jlami mijze MoBa, YoMy IpaBO HE
MOBYHTH B YMOBax BiiiHU. Byie po3KpuTO pammsm sk anorei TeHOUIHUX MPAKTHK
MOCKOBCTBA 1 SIKI YECHOTH Ta I[IHHOCTI HEOOX1JHI B YMOBaxX BIWHMU K YMHHHUKHU
TpaHcdopmallii mpaBoBoi cuctemMu Ykpainu. Ha 3aBepiienns 0yie KOpOTKHi OTJIsiT
TOro, a00 ZKWW BKJaJ Ma€ BHECTH YKpaiHa y PO3BUTOK €BPOINEUCHKOT Tpaauili

npasa.

€Bporeiicbka 1J€HTUYHICTh MPaBOBOi CHUCTEMH YKpaiHU [O3HAYAETHCA
JeKiTbKOMa Mapkepamu. XOdy HaroJIOCUTH Ha TOMY, YOMY HE 3aBEpIIMIIOCS
dbopmyBaHHs JIeHHOrOo mpaBa B Pyci Ta posib pychKOi MpaBOBOi TpagMIli Jyis
[Tonbebko-JIutoBebkoi CriBapykHocTi. CrpaBa B 1HCTUTYLIHHIN mactui Pyci —
BIJICYTHOCTI MailopaibHOI CHUCTEMH CIHAJKyBaHHS Ta (HaKTOPy MOHIOJIbCHKOT
HaBasv. BomHoYac icHyBaiim MeXaHi3MU OOMEKEHHS BIaIM Yepe3 TPAAMIIIIO BIiUE Ta
mia3BITHICTH KHAA31B Kuea 1 HoBroposa. Pyckke mpaBo 1 MOBa BUCTyHaIM SIK OCHOBA

nmpaBoBoi cuctemu Ben. kH. JIMTOBCHKOTO, 10 HAKJIAIO CBIM BiIOMTOK Ha 3MICT
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yrojy BHacmiaok ta Jroo6miHcekoi yHig 1589 p. mix Ilonbiiero 1 JIutBoro. Takoxk
ICHYBaJIO CaMOBPSIIHE MPABO MICT, Y CTAHOBJIEHHI SIKOTO BiAIrpajio MPOBIJIHY POJb

Marie0yp3bKe 1 MiBJIeHHOHIMEIIbKE/TITOMEPKUIIBKE MTPABO.

['eTbmaHIIMHA TpOsSBUIIACA SK MOJIEpHA yKpaiHChbKa JEpXaBHICTb Ha T
dopmyBannas Becrdanbcbkoi cHCTEMH, 30KpeMa BHU3HAHHS HE3aJICKHOCTI
Hinepmannis. Cimix TakoX HarajgaTH, IO 3amopi3bKi KO3aKd Opaiau ydacTh Y
TpuaAnATAIITHIN BiliHI, 110 TTOTIM BJIAJIOCs B3HAKH Ha 3MicTi BecTdanbcbkoro Mupy
ta nepebiry HarionansHO-BU3BONBHOI BiiHM 1648/76. 3 TOukHM 30py
KOHCTUTYIIIOHAJII3MY JIOBOJII CyNEPEeUIMBUM BUTJISAA€ MOBCTAHHS YUTHUPUHCHKOTO
cTapocTd XMENbHUIIBKOTO, OCKUIbKM konfederacja mepembadano MOHOBIEHHS
KOHCTUTYL[IHHOTO MOPSAKY, a rokosz OyB OyHTOM MPOTH HECHPAaBEJIMBOCTI Ta
ytuckiB. Konmu mnocrana ['eTbMaHIMHA, TO BHUHUKIA JWieMa BHU3HAHHI MIK
pecIyOIiKOI0 Ta MOHAPXTYHOIO TPAIMIIIEIO, KA TAK OCTATOYHO He OyJjia po3B’si3aHa,

OCKIJIbKH BOF,Z[aH XMGJ’IBHI/IHBKI/Iﬁ ITyYKaB ONIKHU Y MOCKOBCBKOTI'O ITaps.

Boanouac, npaBoBa Tpaauiis ['etbmaHmmMHN chopMyBaiia MepIry MUCAHY
KOHCTUTYII}0 €Bpomnu, Mpo CBiAYaTh OCTaHHI JociipkeHHs y IlIBeacekomy
nepxapaomy apxiBi. Y Koncturyuii [Iunuma Opauka paktudHo Oynio 3akiaieHo
171e10 MOy BJaJW Ha 3aKOHOJIaBYy, BUKOHABYY 1 CYJIOBY, [0 YiTKO BUILIUBAE 31
3MICTY 1 CTPYKTYpH IIbOTO JIOKYMEHTI, BJIACHE 3BIJICU 1[€I0 MOJUIYy BJIaId B3SB
nizuime Hapns JIyi MoHTeck’ e, OCKUTBKY 1€l TOKyMEHT OyB Takoxk y Oi0miorer
Bopnockkoro nmapiamenty. ToMy MM MaeMO HAaOYHE PO3BIHUYBAaHHS CBOEPITHOTO
KOHCTUTYIIfHOTO Mi(y, SAKUN TIepeTBOpUBCS y peanbHicTh — llaktu Ta
BCcTaHOBJEHHS Bilicbka 3amopo3bpkoro 1710 p. € aktom ycraHoB4oi Biagu. [{bomy
nepenayBana Tparefis IlonraBcekoi OutBu 1709 p, sika BUILIMBaNA 13 MapHOTH
MapHOT bepesneBux crareii 1664 p., OCKiIbKM MOCKOBIS TpaguIliiHO HE
JOJICPKYETHCS KOHTPAKTY, a JOTiKa Aiil rerbmMaHa Masenu Oysa cnpsiMOBaHa Ha
MONepeHKEHHS PO30PEHHS 3eMeib I eThMaHIUHM Bl BIHCHKOBUX Aii. SIK CBiTUaTh

ocranHi gnaHi, y IIpyTchkoMy moxomi mpoTu MOCKOBChKOI apmii Iletpa I
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npotucTosuia koaumiriss 31 IlIBencbkoro koposmiBcTBa, OCMaHCBHKOI iMIiepii Ta
['eTbMaHIMHMY 1 JTUIIe GaKTOp KOPYMINii 3aBaIMB 3aBJATH TOPA3KH MOCKOBCHKOMY

BIMCBKY.

Jlani Hactasia mopa iHKoprnopiiii I'eTbMaHIIUHY Ta i1 OCTaTOYHE MOTJIMHAHHS
MockoBi€to, sika 3 TMoAaul IHTEJIEeKTyaldiB MOTWISHCHKOI akajemii cTana
Pociiicekoro imnepiero. OCHOBOIO IILOTO CTaB TapsSYHii MIKCT IHCTUTYLIHHOT MaCTKU
Peui Ilocnonuroi: liberum veto + xopymiis + magneteria. Ile mMano Hacnigkom
ckacyBaHHs ['etpmanmmuu 1775/83 ta MarmeOyp3bkoro mpaBa 1830, BHacHiIOK
yoro OyJio 3AiHCHEHO YyHi(iKaIlilo IMIEPChKOTO 3aKOHOAaBCTBA. OmHAK TpaguIlii
YKpaTHCBKOI JIEP’KaBHOCTI OYyJIM CTBEP/KEHHI Ha XBWJII poMaHTU3My Ta BecHu
HaponiB 1848 p. y xomi aisuibHOCTI Kupuino-MedoaiiBcbkoro TOBapUCTBO, 1€
BaXJUBYy poib Bimirpanu Tapac IlleBuenko, Mwukona KoctomapoB Ta iHImi
iHTenekTyanu. lle 3akiamo OCHOBM HalllOHAbHOI BU3BOJILHUX 3Maranb YHP
1918/21, sika 6yna okynoBaHa 00JibIIeBULIbKOIO Poci€ro y pe3ynbTaTi IHCTUTYIIAHOT
c1abKOCTI, PO3KOJIOTOCTI HAIIOHAIBHOI €JiTH, HaJMIPHOrO JIiBalTBa Ta
HeBpaxyBaHHs MuTiTapHOro (paktopy. YPCP cnig po3risaatu sk nepiof] ICHyBaHHSA
KPEOJIbCHKOTO yPSy, SIKU BUCTYIIAB THCTPYMEHTOM BIPOBAHKEHHS BOJII MOCKBH,
MPUKIIAIOM YOTo ciykaTth xoda Ou ['omogomop 1932/33 Ta mepion mnpaBiiHHS
epounpkoro B YPCP. Komanc CPCP, skuit opopmuBcs 13 noaisimu ['KUIIT
19/22.08.1991 B MockBi kaTaii3yBaB IOCTaHHS HE3aJEKHOI YKpaiHH, siKa cTaja

HE3aJIEKHOIO 32 pe3yiabTaTaMy rosiocyBanss 1 rpyansa 1991 p. Ha BceykpaiHCBKOMY

pedepernymy.

MockoBcbkuit  aukratop Ilytin BBakae posnag CPCP  «Haiibinbmoro
TEOMNOJIITUYHOI KaTacTpodoro XX CT.», IO CTal0 Y CBOK Yepry KaTajaizaTopoM
minoi Hu3ku noxii. Komu Ykpaina i3 €C miiinmia 3roau moao yKiIaaeHHs YToau
npo acorianiro y 2013 p. MockoBis po3nodana cepil0 eKOHOMIYHUX BOEH MPOTH
VYkpainn, sKi 3akiHUAIuCsA PeBOMIOIIEI0 TIiAHOCTI, M Yac SIKOI yKpaiHIll

BIJICTOIOBAJIM  CBOKO  €BPOMEHCHKY  1J€HTHYHICTh. Ha  choromni, micis
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IOBHOMACIITA0HOTO BTOPTHEHHS MOCKOBIi TOCSTHYTO 3rOJH MO0 MPUCKOPEHOTO
BXOJ/DKCHHS YKpainu no ckiaay €C icHye mpobnemaTnka 3abesmeueHHst Cemu
HaAmpsIMIB JUTsl 3a0e3MedeHHs] mpuckopeHoro uneHcTBa Ykpainu B €C. YV pamkax
IIOTO ICHYIOTh OKpeMi AaCHeKTH I1HCTUTYIIHHOI CIPOMOKHOCTI Jep)KaBU: SIK
BIIPOBA/DKYBATH BJAJHI pIIIEHHS Ha 3acajax OPUANYHOI BH3HAYEHOCTI Ta
nepen0avyyBaHOCTI 3aKOHOJABCTBA. TyT KIIOUOBUM € 3a0€3IEUEHHS IMPO30POTo
pedopmyBanHs KorcruryiiitHoro Cyay Ha 3acajgaXx KOHKYPCHOTO BiOOpY 3 UMCIia
I00pOYEeCHUX 1 KOMIIETEHTHUX KaHAUAATIB, ski Oynu Ou 31maTHI 3a0e3neuyBaTu
OCHOBOITOJIOH1 KOHCTUTYIIMHI IIHHOCTI. [HIIMM Ba)KJTMBUM HAIMpPsIMOM € BUMOTH
BEPXOBEHCTBA IpaBa, 30KpeMa €KOHOMIYHI CBOOOJU 1 OOMEKEHHS JUPUKU3MY,
3a0e3neUeHHs Iep>KaBOKO rapaHTIii 10JepKaHHA KOHTPAKTIB, CBOOOIN KOHKYPEHIIIi
1 JoCcTymy IO chopaBeiMBoro mnpasocyais. OkpeMme 3Ha4YeHHs MalTh 3acaju
JIEMOKPATUYHOTO CYCHIBCTBA: CBOOO/Ia Mejiia Ta 00OMEXKEHHS CBOOO I BUPAXKEHHS

1 BOEHHUH CTaH, 3aXHCT IIpaB MCHIINH.

B ymoBax BiliHM BUHUKA€E MTUTAHHS: YOMY [IPABO HE MOBYHUTH B YMOBAX BIHHH.
Taka nocraHoBKa NUTaHHs Oyna 31MCHEHHS pUMCbKUM MucauTenemM LlinepoHom, a
nizHime miaxoruieHa Ta Kapimom ILImMiTToM, 1110 HIOM TO TpaBO MOBUYHTH, KOJIM Ml
J3BEHSATH, TAPMATH TPUMJIATH 1 PaKeTH CBHUIYTh. HaneBHO y TOMY 3K PyCIIi TIOBIiBCS
€BponeicbKuil cy 3 mpaB JIIOAUHHM, KUl y cripaBi Georgia v Russia (II) BBaxas 3a
noTpiOHE BU3HATH TPO HEMOKIIMBUM 3aCTOCYyBaHHSA €BpPONEHCHKOI KOHBEHINI 3
1paB JIOJIMHU, 00 HIOM TO MOCKOBIS, siKa 3[1MCHUIIA arpeCUBHUI Hanaj Ha ['py3is
]l Yac BOEHHUX 1A HE 3A1MCHIOBaJa €(EKTHBHOIO KOHTPOJIIO HAJl 3aXOILJICHOIO
TEPUTOPIEIO, a TOMY ICHYBajla HEBU3HAYCHICTh, XTO 3aIOIsIB CMEPTh YHCEIHbHUM
MUPHUM KUTEIIM. Ko roBoputu mnpo pimeHHss MixHapogHoro cyny OOH y
cipaBi mpo cyBepeHHi imyHiTeTd (2012), To Tam mpobiema moysirae B TOMY, IO
CIIpaBa CTOCYBaJIacsl 3aXUCTy MHUPHUX JKUTEIIB cejla B ITATIMCHKIM MPOBIHINT
Tockana y 1944 p., xonmu me He misna III XKeneBchka konBeHtis 1949 p., ska
rapaHTye 3aXUCT IIUBUILHOTO HACEJIECHHS, X04a BOEHHI 3JI0YMHU 1 3JIOYMHU TPOTHU

JOJITHOCTI HE MAalOTh CTPOKY JIaBHOCTI.
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3HatOYM YpPOKHM MHHYJOr0 YKpaiHChKOI JEp>KaBHOCTI, MOKHA I[IJIKOM
CIIpaBeIMBO CTBEP/KYBATH, 1110 HalllOHAIbHA JIEpXKaBa € CBOEPITHUM MPOCTOPOM
Oe3MeKkn y Tepiol CMEPTENbHOI HeOE3MEeKH >KUTTE3AATHOCTI HAIil IS BIIACHUX
IpOMaJIsiH, M0 LUJIKOM OyJ0 BIIUYTHO 3 ypaxyBaHHSIM YpoOkiB mnopazku YHP
1917/21, ogaum 13 HacmiakiB yoro cras ['onogomop 1932/33. Tyt ciijt HArOJIOCHUTH,
IO MPaBO € OCHOBOIO JIETITUMHOCTI Jep»aBu. MOCKOBIIO SIK MPUPOAHY JEp>KaBU
(ToOTO0 aHTHMOJ JEp)KaBH BIAKPUTOTO JOCTYMY) XapaKTepHu3ye IOMOBIIb
I'enepanbHoi ipokypatypu Icmanii 2008 po opraHizoBaHy 3J0YWHHICTH SK OTIOPY
MockoBii. 3riJIHO 13 UM 3BITOM OCHOBY pexuMy MOCKBHU CKJIaja€e KoomepaTHB
O3epo, ckian sikoro 0yB chopmoBanuit Ha movyaTky 1990-x pp. YNHOBHUKAMH Mepii
[TerepOypry, TaMOOBCHKOTO 3J0YMHHOTO YIpyIlyBaHHA (ABO€ MOTO JiJiepiB Oyiu
BUXiamsgMu Micta Tamb6oBa) Ta mpodecopiB yHiBepcutery IlletepOypry. Came
Bcepenudi 1990-x pp. ckimaBcs cum0i03 TeOICTCHKOTO CEepeoBHINA BCEpEauHI
JIep>KaBH, sKa 31ANUTIACS TICHO 3 OPraHi30BaHOIO 3JI0YMHHICTIO, IO TEIEep CKiIaaae
ocHoBy nuktatypu [lyTtina. KonoputHoro diryporo cepen Habmmxenux ocio [lyTina
€ [Ipuroxun, aBivui cyaumMa ocoba 3a po30iil. Maemo nerpaaarito i€l CIijbHOTH,
AKIIO Ha ToyaTKy XX CT. mopaau napto Mukodi Il HanrinTyBaB 0/1103HHI MICTHK
PacnyTiH, TO choronui Ouns IlyTiHa HaOMMKEeHUM € 3BMYaliHUN KiBaH (OaHAMT) 3
BEJIMKOI 10poru. Taki YUHHUKUA 3yMOBJIIOIOTh BApBAPCHKI CIIOCOOU BEJEHHS BIMHU
3 60ky Mockogii. ToMy Ha ChOT0/IHI TOCTPO CTOITh MUTAHHSA IIOJI0 HEBIIBOPOTHOCTI
BIIMOBIAQIBHOCT] 3a 3JIOYMHU arpecii, TeHOLMAy, BOEHHI 3JIOYMHU Ta 3JIOYMHU

IIPOTH JIFOASHOCTI, 30KpeMa, HUIICHHS KUTTEBOI 1IHPPACTPYKTYPH.

Ha 1mpoMy Tii BHHHK ruscizm $K amoJjoOTeTHKa IMIEPCHKOCTI Ta
PECEHTUHTUMEHTY, SIKa BUIIPABIOBYE TCHOIUIHI MPAKTHKH MOCKOBCTBA. 3arajlbHUM
OEKIrpayHIIOM ruscizm’y € iHJIOKTPUHAIlISA IeTyMaHi3aIlii Ta IMIIePChKOCTI 13 hiiepom
PECEHTUMEHTY. 3a BHCJIOBOM YyKpaiHChkoro Mutis Jlecs IlomepB’sstHCbKHM, SIKIIO
HalM3M Xo4a OM MaB MOXMYPY €CTETHKY, TO TUSCiZm € HUIIMM MaBIyBaHHSIM
Hanusmy. Crig Haragaty, mo y 2008 p. JmMitpiit MeaBeneB oxapakTepu3yBaB CBOIO

nepeaBuOOpUy nmporpamy K KaHauaTa y npe3uieHTa ik mooy 0By KOpHOpaTUBHOI
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Jiep>KaBy, 1110 € IPOsiIBOM (arm3My. SKIo0 MU BI3bMEMO ICTOPUYHHMN OCKIpayH/I, TO
MOoCKOBIsI 3aCTOCOBYBaJIa 1 paHillle TeHOIUAHI MPAKTUK — TaK OyJW 3HUILCHI
BepxoBceki kHs31BCTBA, Psizanchke kHs31BCcTBO, HoBropomaceka pecryoOmika. Y
IbOMY sl okpeMo BucTynae ['omomomop 1932/3 sk minecnpsiMOBaHE 3HUIICHHS

YKpaiHIIiB.

Slkmo Tumoti CHaliiep Harojourye Ha 1J€0JIOTIYHUX MOMEHTaX
MOCKOBCBKOT'O T€HOLIMAY B YKpaiHi, TO S OM XOTIB BUILJIUTH BJIACHE HOPUIUYHI
XapaKTEPUCTUKU TEHOIMUIHUX TPAKTUK, a came: (1) 3amepedeHHs 1I€HTUYHOCTI
VYkpainu; (2) pyliHyBaHHS IHPPACTPYKTYpH MIPOKUBAHHS Ta IPOCTOPY OE3IEKH, 1I0
(3) BUKIMKae MEMOMYJISLII0 TEPUTOPIH 1 MACOBY MIrpailiio 3 MOCTIHHOTO MiCIIs
MpoXUBaHHS; (4) Tepop MPOTH TUX, XTO 3AJUINAETHCS 1 HE COpPUIMAE PEKUM
ruscizm; (5) MacoBi TOPTYpH Ta €KCIUTyaTallisi MICIEBHX KHUTENiB; (6) MpakTUka
MIPU30BY Ha OKYIIOBAaHUX TEPUTOPISX K paOCTBA Ta HEJIOACHKOr0 NOBOKEHHS; (7)

PO3ITydeHHS CiMei 1 (haKTUIHE BUKPAJACHHS JITCH

3aKOHOMIPHO TMOCTA€ MUTAHHS MPO YECHOTH 1 I[IHHOCTI B yMOBaX BIWHU fK
YUHHUKHA TpaHcpopMalii IpaBoBOi CUCTEMH YKpaiHM 3a Takux yMoB. B ocTtanHi
poku B YKpaiHi TOBOPUIIOCS JOBOJII Oarato mpo poJib I[IHHOCTEH y MPUHUHATTI
BJIQIHUX pIlIEHb, a MPO YECHOTH MEPEBAKHO WIIIAa MOBAa y KOHTEKCTI BHUMOT
nobpoyecHocTi. [Tpu 11poMy akiieHTyBanacsi yBara Ha OajlaHCl JOXOJIB 1 BUTpaT
CynmiB 1 cimyxO0o0BIiB, 0e3 moctaTHhoro anamizy ix individual integrity mpu
YXBaJCHHI BIAJHUX PIIIEHb YW BEACHHIO CIpaB MpU 3A1HCHEHH! MOBHOBAKEHb.
BiitHa 3Mmilnye akiieHTd y 1bOMY BIJHOIIIEHHI, OCKUTBKH BUSBJISETHCS, 110 3aXUCT
LIHHOCTEHN 3aJ€KUTh BlJ TOro, SKMMHM YE€CHOTAMH HaJuIeHa JoguHu. IIuranHsam
yecHoTH (virtues/Tugenden) mpuauieHO 3Ha4YHA yBara y XpUCTUSHCBKINA €THII Ta
MIOTIAH/ACHKIN miKoi ¢dimocodii mpaBa. Y HamIOMy KOHTEKCTI € BaXKJIMBUMU
HACTYIHI YECHOTH: CIIPaBEIUBICTh SIK YECHICTh y MOCTYIKAX MIOJ0 1HIIHX JIOACH;
BIIBaXHICTh Ta 3axucT barbkiBuimam; militant democracy; moral integrity Ta

JIOSUTBHICTH 10 KOHCTHTYIIIMHOI IeMOKpaTii. 30kpema, TokTpruHa militant democracy
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SIK YECHOTA € MIPHJIOM JIOSUTBHOCTI IMyOJIIYHUX CITY>KOOBIIIB Ta CYJIJIIB 10 IIHHOCTEH

KOHCTHUTYILIMHOT IEMOKpaTIi 1 34aTHOCTI X €()eKTUBHO 3aXMIIATH.

VY cBorw uyepry, miHHocTi (values/Werte) BHU3HA4YarOTh CTajl OPIEHTUPH Yy
MOBE/IIHII, IIOJ0 SKHX JIOCATHYTO CYCHUIBHUN KOHCEHCYC, Ha IIJCTaBl 4YOro
ICHYIOTh collianbHl marTepHu. Lle 3yMOBIIOE€ 30KpeMa MpaBOMIpHY MOBEIIHKY
1HIWBIZIA, HABITh HE 3BEPTAIOYUCH JOKJIAIHO JO 3MICTYy 3aKOHY, SIKHA THM CaMUM
BIIMOBIAAE  KPUTEPISIM  CIpaBeIIuBOCTI.  KIIIOYOBUMH  KOHCTUTYLIHHUMU
IIHHOCTSAMHU, SIKI MIJISATalOTh 3aXHWCTOBI Ta PO3BUBATHUCA 1X 3MICT Yy XOIi
IHTepHpeTalii Hacamrepes CJiJl BiIHECTH TakKi: JIOJCbKa TITHICTh SK OCHOBA
CaMOBHM3HAYCHHS, CaMOBHPaXCHHS 1 BUIBHOTO PO3BUTKY 1HAMBIJA, CBOOONA SIK
MpOCTIp BUOOPY BIANOBIJAIBHUX PIMIEHb; PIBHICTH SIK JOCTYN A0 MOCaj Ta
OanaHCyBaHHS MOJKJIMBOCTEH; BEpPXOBEHCTBO IIpaBa sK 1€ CIPABEIITHMBOTO

paBOCYI1sl.

Ha 3aBepiiennst cimij 3’scyBatv, SIKAA BKJIQJ, MOXKE BHECTH YKpaiHa y
PO3BUTOK €BpOMNEHCHKOI Tpaauiii npasa. Ciijg BUAUIMTA HacaMIiepe]] BUCOKUN
pIBEHb AMKUTANI3ALI, IO Jajo 3MOTY MiABUIIMTH HAOJIMKEHICTh IyOI14HOI
aZMIHICTpaIlll Ta BOPOBAJAUTU 1HHOBAIlT B e-government Ta good governance. I1po
poJib HAOMMKEHOCTI MyOJIYHOT aaMIHICTpallii JO TPOMaIsH TaKOXX HEIIOJaBHO
HarosiocuB KCVY 'y pimennt Ne 9-p(I1)/2022. Sk cBiguuTh JOCBII BiJCIUl
MOCKOBCBKOTO arpecopa, B YKpaiHi cCKJIajacs MepexKeleHTpUYHa CHucTeMa
HalllOHAIbHOI O000pOHU, a YKpaiHa TepeTBOpUiIaciS B OXOPOHIl I[IHHOCTEH
KOHCTUTYIIIIHOT I€MOKpAaTii, cTaja CBOEPITHUM BOEHHUM OPJCHOM JIeMOKpaTii. Sk
CBIJT4aTh OCTaHHI JOCTI/DKCHHS Y KBAHTOBIM (Di3UIll ICHYIOTh JOCTOBIPHI JI0Ka3u
CcBOOOIM BOJI, SIKa XapaKTepu3ye IMPaBOBY TPAJAUIII0 YKpaiHM, 110 BIJIUBAE Ha
iHTeprpeTaiio npaa. HacaMkiners, mepedir pycco-yKpaiHChKOi BiifHH 3aCBiTdy€
HeoOX1aHICTh pedopmyBanHs ['enepansHoi Acam6iei 1 Pagu besneku OOH, B sikux
3aMICTh TpaBa BETO CIiJ IMIJIEMEHTYBATH MPUNHATTS PillleHb KBaJi(hiKOBaHOIO

ounburicTio. [loTpebye 3abe3nedenHs yHiBepcamizauli ropucaukiii MixkHapoaHOTO
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Cyny OOH 3 metoto 3a0e3ne4eHHs] HOpMAaTUBHOCTI (DyHAaMEHTAIbHOTO MPUHLIUITY

MDKHApOJIHOTO TpaBa pacta sunt servanda.
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2.12.2022

YkpaiHa Ha HLISIXY 10 cTaTtycy aepxaBu-kanauaara 10 €C ta ymoBu
OTPUMAHHSA 02:KAHOT0: MPO YCIiXM i MePCNeKTUBH (JesKi aCTeKTH
pedopMyBaHHSA 3aKOHOAABCTBA Yy cepax NpoTHAIl KOPpyNnuii Ta

AeoJirapxizauii)
Inea 3enena®
Anomauisn

HemonaBHo Ykpaina orpumana cratyc KpaiHM KaHauparta-uwieHa B €C, 3a
YMOBU BHUKOHAaHHS KOHKPETHHX YMOB (BHMOTI), Cepel SKUX 3A1HMCHEHHS
JeoJiirapxizamii 1 MOPOBEIECHHA AaHTUKOPYIUIHHOI pedopmu B YKpaiHL
3ocepe/Kyloud yBary Ha OCTaHHIX JOCSATHEHHSX YKpaiHu, B I CTaTTi
PO3KPUBAIOTHCA JIEAKI aCleKTH peopMyBaHHS 3aKOHOJABCTBA y cdepax MpoTUIli
Kopynuii Ta pgeosirapxizamii. O4iKyeTbCs, L0 Yy TMEpPCHEKTHBl IMOBHOI[IHHA
peamizaiis YKpaiHOIO, B TOMY UHCIl B MPaBO3aCTOCOBHIA  IUIOIIWHI,
AHTHUOJIITAPXIYHOTO 1 AHTUKOPYILIHHOTO 3aKOHOJABCTBA Ha
BHYTPIIIHBOJEP)KABHOMY PIBHI CJIyryBaTUME TIOIITOBXOM JIO 1€  OUIbII
MIPUCKOPEHOI €BPOIHTErpalii YKpaiHu, a 3roJIoM 1 0 OTpPUMaHHS HEIO YJIEHCTBA B

€C y HallOnmx4yoMy MailOyTHEOMY.

Knwuosi  cnoesa: deonieapxizayis, aHmuxopynyitina  pegopma,

€8poinmezpayis.

28 mororo 2022 p. Ilpe3naent Ykpainu B. 3eneHcbkuil moaaB 3asiBKY Ha
HaJIJIeHHS YKpaiHd cTaTycoM KaHauaaTa-wieHa B €C, 3 TpoXaHHSIM IIPo
NPUIIBHJIILICHY Tpolenypy ii posrisiay. Baxe 24.6.2022 p. Ykpaina otpumana ueiu

CTaTyc-KaH/AMlaTa, 34 YMOBH BUKOHAHHS KOHKPETHUX YMOB (BHMOT), CEpell SIKUX

8 Hayxoswuii cniBpo6itHuk LleHTpy cxigHoeBponeiicbkoro npasa (YHisepcurer I'pai, ABcTpis),
JIOKTOpaHT, Marictp npasa, LL.M (RGSL), MA (KFU).
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3M1MCHEHHsI JeoJirapxi3aiii 1 IpoBeACHHS aHTHUKOPYIIiiHOT pedopmu B YKpaiHi.
Bin VYkpainu, cepen i1HIIOrO, OYIKY€TbCS peami3allis Tak 3BaHOTO 3aKOHY HpO
onieapxié s OOMEXEHHS iX HaJAMIPHOTO BIUIMBY B YKpaiHi, 3 BpaxXyBaHHSIM
pEeKOMeHJAIld  MaubymHub020 BHUCHOBKY Benemiiicskoi KOMicii’® mo1o
BIJIMOBITHOCTI 1OTO 3aKOHY IIHHOCTSAM 1 TpaBoBUM cTaHmaptam €C, a Takox
MTOCWJICHHS] 0OPOTHOM 3 KOPYIIIIEI0, B TOMY YHCIII IIUIIXOM 3M1MCHEHHS €()eKTUBHUX
AHTUKOPYMILIHHUX po3ciiayBaHb. 3 6oky €C nporpec y BUKOHaHH1 Y KpaiHOIO IHX
Ta IHIOIMX BHMOT BIJCTE)KYBAaTUMETHCS 1 OIIHIOBATUMETHCS E€BPOMENCHKOIO

Komiciero 110 ki 2022 p.
Ilooo oeonizapxizauyii

B Vkpaiuni HamioHanbpHa cnienudika oirapxizMy moJisirae B Tomy, 1o 3 1990-
X Pp. 15 OUIBIIOCTI ONIrapXiB 3aIMIIAE€THCA XapPAKTEPHUM: HasIBHICTh KOPYILIIMHUX
BITHOCHHU 3 MPEJCTABHUKAMU JIEP>KaBHOI BJIAJIU 1 CyJOBUX OpraHiB, BUKOPUCTAHHS
OCOOMCTHX MPUBUIEIB MpU NOpUBaTU3aLli OO0 ’€KTIB JAEpPKABHOI BIIACHOCTI,
HEXTYyBaHHS 3aKOHOJABCTBOM YKpaiHM 1 CyCHUIBHUMHU IHTE€PECAMHM, PEHIEpPCTBO

tomro.'”

B Vkpaini pgeonirapxizaiisi J10Ci 3aJMIIAETbCA OJHUM 3 MPIOPUTETHUX
3aBaanb aepxasu. 5.11.2021 p. vaOpas unHHiCTL 3akon Yrpainu npo onizapxis'’,
OJIHUM 3 1HILIAaTOpiB AKOro € unHHUi [Ipesuaent Ykpainu. Yepes 6 micsuiB 3 1HA

HaOpaHHS HUM YMHHOCTI 11eil 3aKOH BCTynuB B Ait0. Cepen KpaiH NoCTPaAssHCHKOTO

'V 2021 poui 3akoH 1po onirapxis 6yB HanpapieHuil 10 Beniniiicbkoi komicii. Ii BucHOBOK 3
pexoMeHaalissMu Oy/ie HaJJaHO OpraHaMm JiepKaBHOI Biaau YKpaiHu opieHToBHO B 2023 p., oHaK
TOYHa jaTta Hapasi He Bimoma. J{us. Exclusive — Latest on Ukraine’s “Anti-Oligarch Law” from
the Venice Commission - Dec. 13, 2021 | KyivPost.; Venice Commission :: Council of Europe
(coe.int) (1.2.2022).
10 Mepeoepii  O.C., Ipucopenxo €.1, TIpobnemaTuka BTUIEHHS "aHTHOIIrapXiuHOIo
3aKOHOAABCTBA" B acCHeKTI I1HHOBAaLIMHUX TpaHcdopmalliii mpaBoBOi cucTeMu YKpaiHu,
EnextpoHHe HayKOBe BHJIaHHS «AHATITHYHO-TIOPIBHsUIbHE MTpaBo3HaBcTBO» 2022/4, C. 27-32 (C.
28).
" 3akon Ykpainu «IIpo 3anobiranHs 3arpo3aM HallioHaNbHiil Ge3mneli, 0B’ S3aHuM i3
HaJIMIPHUM BIUTMBOM OCi0, SIKI MalOTh 3HaYHy €KOHOMIYHY Ta MOJIITUYHY Bary B CyCHUTBHOMY
xuTTI (omirapxiB)» Ne 1780-1X Bix 23.9.2021 p. (B pen. Bix 23.9.2021).
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IPOCTOpPY, Kl He € ujieHamu €Bpomneiicbkoro Coro3y (€C), YkpaiHa € moHepoM B
KOHTEKCTI YXBaJICHHS 3aKOHOJABCTBa IMpoO Jeosirapxizaimito. Hapasi mpo 1ie
CBIUMTS 1 T€, 110 TIPU PO3p0oOILIl CBOTO 3aKOHOABCTBA [ py3is HacHigy€e YKpaiHChKY

MOJIENTh 3aKOHY PO OJIIrapXis.

Ak 3a3HagaeThcs B mpeaMmOyni 3akoHy mpo odirapxisB (a63. 1), mel 3akoH
BH3HAYae: IMPaBOBI Ta opraHizamiiiHi 3acagm (QyHKIIOHYBaHHS CHUCTEMU
3amo0iraHHs HaIMIPHOMY BIUIMBY OCI0-OJIrapxiB, a TaKOX 3MICT 1 HOPSIAOK
3aCTOCYBaHHS 3aXOJ1B BIUIMBY 110 HUX. Mema 3akony (a03. 2 mpeaMOyiu) sIBIIsIE
c00010, OKpIM IHIIIOTO, MOJIOJaHHS KOH(IIKTY 1HTEPECiB, BUKIUKAHOTO 3JIMTTIM
MOMITUKIB, MeAla Ta BEJIMKOro OI3HECYy; YHEMOJKJIUBJICHHS BUKOPHCTAHHS
MOJITHYHOI BJaaW It 30UIBIICHHS BJACHMX  KalliTaliB, 3a0e3leueHHS
HAI[lOHAIBHOI Oe3Mekn YKpaiHW;, 3aXHCT KOHCTUTYI[IWHUX IpaB TPOMasTHUHA;

3aXUCT JEMOKpaTIi, a TAKOK 3a0€3MEUEHHS IEPKABHOTO CyBEPEHITETY.

[Tocunarourich Ha nepenik 00OB’SI3KOBHX O3HAK OCOOM-0Irapxa, 3 MosiBOIO
3aKoHy Tpo oJiirapxiB Brepie B YKpaidi 0yJio Ha HOpMaTUBHOMY PiBHI 3aKPIIJICHO
MOHATTSL «oJirapx». BoaHOYac KpUTHKA TMOJOKEHb 3aKOHY, B SKHUX MICTSATHCS
03HAKW BHU3HAYeHHS 0CO0HM OJIrapxom, mosisirae 34e01IbIIO0 B iX IIUPOKOMY
(abcTpakTHOMY 1 HEOJHO3HAYHOMY) TJIYMau€HHI, a TaKOX pHU3HUKY iX
HEBIAMOBIAHOCTI MPUHLUITY IIPABOBOi BU3HAYEHOCTI (BEpXOBEHCTBY mpasa).'? IIpo
OPUAUYHY BHM3HAYEHICTh, sKa Imependavae, 110 3aKOH Mae OYTH YITKUM,
3pO3yMIJIUM, MICTUTH OJHO3HA4YHI MPaBOBI HOPMHU 1 3a0e3reuyBaTH iX OJHAKOBE
3actocyBanHs, KCVY Bka3yBaB y Hu3IIl cBOiX pimieHsb (pimr. KCY Ne 17-pn/2010 Bix
29.6.2010 p.; pim. KCY Ne 1-p/2018 Bix 27.2.2018 p.)."?

12 NTus. Takox Iepedepiii O.C., I'puzopenxo €.1., EneKTpoHHe HayKOBe BUIAHHS «AHATITHYHO-
MOpiBHsUIbHE TIpaBo3HaBcTBOY» 2022/4, C. 29-30. //APP_04 2022 FINAL.pdf (app-journal.in.ua)
(1.2.2022).

13 Cywenxo 0., 3akon mpo peomnirapxizariro ado onmirapxis, Komnerentna nymka N 47
(25.11.2021), C. 5 (C. 1-7). //https://equity.law/images/publication/news_name/yurii-
sushchenko-7.pdf (1.2.2022).
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Cepen 1HIIMX HOBOBBEJICHb, 3aKOH (CT. 7) BH3HAuae MPaBOB1 HACIIJIKH
BKJIIOUEHHsSI ocoOu 110 PeecTpy osirapxiB, 10 SIKUX BIHOCATHCS TMEpepaxoBaHi
3acoOu BIUIUBY (Tpu 3a00pPOHM), a TaKOXX BCTAHOBIIOE O0OB’A30K MOJAHHS
AexkJapamii (He Mi3HIIIE HACTYMHOTO JHS) NMPO KOHTAKTH 3 oJiirapxamMm abo
iXHIMU NPEeICTaBHUKAMH, IKUN PO3MOBCIOKYETHCS Ha MOCA0BUX OC10, BiJ pillIeHb
AKUX 3aJIe)aTh 1HTEpECH CYCNUIbLCTBA 1 HalllOHAJIbHOI Oe3neku Ykpainu. [lpu
IIbOMY, MOBa i€ MpPO KOHTAKT (PO3MOBH) 0)0b-5K020 3MICTY, a BUKIIOYCHHS
CTaHOBJISAITH JIMIIE «KOHTAKTH y X011 OPIIIHHUX 3aX0/A1B Ta CyJJOBUX 3aCiIaHb» (4.
2 14. 3. cr. 8 3akony). [lopymieHHs: 000B’ 513Ky MOAaHHS JIeKJIapallii Tpo KOHTAKTH €
MIJICTAaBOI0 JUISI TPUTSATHEHHS OCOOM JI0 TOJITHYHOI Ta/ab0 JUCHUIUIIHAPHOI
BiANOBIAANbHOCTI (4. 6. cT. 8 leg cit), ajle KOMIIETEHTHUN OpraH 1 HOPSAJIOK
BM3HAYEHHS BHUIY BiAnoBiganbHOCTi B 3akoHi He Oyno KOHKpeTH3oBaHo.!* B
KOHTEKCTI Me/lia, HOBEJOK € Te, IO 3aKOH NPO OJIIrapXiB OXOIWB HE JIMIIE

JIpyKoBaHi 3acobu MacoBoi iH(opmarii, a it inTepaeT-3MI.

[[lomqo mopsiAKy BU3HAHHS O0OCO0OM OJIiIrapXoM, HEOTPUMAHHS OCO0OI0
MOBIJJOMJICHHSI, HEMTOIAHHS HEIO CIIPOCTOBAHb LIOJI0 11 HAJIEKHOCTI J0 OJIIrapXiB, HE
€ MIJCTaBOIO I BIAKJIAJCHHs/3aMuIeHHsT 0e3 po3risiay Pamoro HarioHalbHOT
Oe3nexku 1 000poHU YKpaiHU MOJaHHS PO BU3HAHHS 1i 0C00010-0J1irapxom (4. 5 CT.
5 leg cit). Pimiennss mpo BUKIIOUEHHS ocoOu 3 Peectpy omirapxiB moxke OyTH
npuitHaTo Pamoro HarioHanbHOI Oe3rneku 1 000poHH YKpaiHu Ha MiACTaBl 3asBU
ocoOu, BKJIIOYEHOT 10 PeecTpy osirapxis, Ta MoJgaHUX HEKO JTOKYMEHTIB (4. 4 cT. 9

leg cit), 110 BKa3ye Ha BIJICYTHICTh 3 OOKY JIep>KaBU TaKOTO 000B’S3KY.

Bonnouac pimennst Panu narionansnoi 6e3nexu 1 oboponn Ykpainu (PHBO)
PO BKJIIOYEHHS/BUKIIOYEHHSI 0cOOM B PeecTp osmirapxiB BBOAUTHCS B JiI0 caMe
[Ipesunentom Ykpainu. Lle cBigunTh mpo Te, 110, BIpOTiTHO, 3aKOH MPO OJITrapxiB
Haautsie [lpesuaenTa MOBHOBAKEHHSIM, SIKE€ MIPSAMO KOHCTUTYLIMHO 3aKPIIIEHO HE

Oyno. HeoOximHO 3a3Ha4YWTH, 10 TOBHOBaxeHHs [Ipe3mpeHTa BHU3HAYAOTHCS

4 Ibid., C. 4.
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BUKII0OYHO KoHcTuTymiero Vkpainu'>, axi 3akpimeni B c¢r. 106 KV, i He MOXyTb
OyTH pO3IIMpeHi 3aKOHOM ab0 IHIIMM HOPMATHBHO-TIPABOBHUM aKTOM, IPO IO
HeoaHopa3oBo HaronomryBaB KCY y musii pimens (Ne 7-pr/2003 Big 10.4.2003 p.;
Ne 9-pn/2004 Bix 7.4.2004 p.; Ne 1-pn/2007 Big 16.5.2007 p.; Ne 19-pni/2008 Bin
2.10.2008 p.; Ne 21-pm/2008 Bix 8.10.2008 p.). Y upomy 3B’s3Ky, Uepe3 pU3HK
MPUAHATTS TIOMIJIKOBUX, YIEPEKEHUX YH 3aIOoJIiTU30BAaHUX PIMICHb II0I0
KOHKPETHUX 0c10, HeoOxigHo Oyno © mnepeadadyuTH 3aKpilyICHHS IPaBOBUX
3ano6ixaMKiB'C, BKIIOUaroun mpaBo ocobu Ha ockapikeHHs pimens PHBO!” mpo

BHECEHHs ii y PeecTp omirapxis.

SAx BurummBae 3 m. 1 14 4. 4 cr. 6 3akoHy 1po ojirapxis, Peectpu omirapxis
CTBOPIOIOTHCSI HA OCHOB1 00rpyHTOBaHOTrO pimeHHss PHBO Ha mifcraBi mogaHHs
ypsany, uieHa PHBO, Crnyx6u Oesnexku VYkpainu abo AHTHMOHOMNOJIBLHOTO
komitety. Lleit mepenik, oJlHaK, HE BKJIIOYA€E B ceO€ Takl CIieliaii30BaHi OpraHu, sk,
Hanpukiaa, HamonansHe antukopymiiiine 6ropo. @opmyBaHHs 1 Be[ieHHs PeecTpy
OJIIrapXiB, HaJaHHs JOCTyNy 10 Hboro 3xaiiicHioeTbes PHBO y BianmoBigHOCTI 3

IososxkennsiM npo Peecrp omirapxis's.

Cranom Ha munenb 2022 p. Bimomo, mo PHBO Bxe crBopeno Peectp
osirapxis, iH(OpMalis Opo KaHAUIATIB 0 AKOrO IIE MPOIOBKYE HAIXOAMTH.'
Ockinbku Peectpy 3 mpi3BUIIAMH KOHKPETHUX JIFOACH, SIKI MIAMAAAIOTh T
BM3HAYEHHS «OJIirapx», (JakKTUYHO IIOKM 10 Y BiIKPUTOMY AOCTyIi Hemae?’, sk i
Jlexnapartiiii mpo KOHTAKTH, TO, OKPIM HPUUHSATTS 3aKOHY MPO OJIrapxis, IO €

OCHOBOIO JIJIsi JIEp’KaBHOI cTpaTerii 3 JeoJiirapxisailii, He MEHII BaKJIMBUM

15 Koncrutynis Ykpainu Bin 28.6.1996 p. (8 pex. Bia 1.1.2020), BBPY 1996, Ne 30, c1.141.

16 [Tepeoepiii O.C., I'puzopenxo €.1., EneKTpoHHe HAYKOBE BUIAHH « AHAITHYHO-IOPIBHAIBHE
npaBo3HaBcTBO» 2022/4, C. 30.

17 Cywenxo IO., 3axon npo peomnirapxiszauito, C. 5. Jlus. Takox Ilepedepiii O.C., I pucopenxo
€.1., EnexTpoHHE HayKOBE BUJIAaHHS «AHAJIITHUYHO-TIOPIBHSUIbHE MTpaBo3HaBcTBO» 2022/4, C. 30.
18 VKA3 TIPE3UJIEHTA YKPATHU Ned59/2022 — OdiiiiHe inTepHET-MpeICTABHUIITBO
[pesunenta Ykpainu (president.gov.ua) (1.2.2022).

19 Nus. https://mind.ua/news/20244309-u-rnbo-stvorili-reestr-oligarhiv (1.2.2022).

20 https://forbes.ua/news/pid-oznaki-oligarkhiv-potraplyayut-86-osib-sekretar-rnbo-20072022-
7273 (1.2.2022).
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3QJIMIIIAETHCS MUTAHHS HOTO MPaKTUYHOI peai3aiii B Ykpaini. BaxauBy poib TyT
BIJIIrpaloTh SIK CyJ0Ba TUJIKa BJiaJH, TaK 1 CHEIIaJIbHO CTBOPEHI aHTUKOPYIILIHI

JIepIKaBHi OPraHy, TisJIbHICTh AKMX Ma€ OyTH 3JIaroKEHON0 1 epekTHBHOW?!.
Illooo anmuxopynuiiitnoi peghopmu

OCK1JIbKH 10 HAHO1TBIIT KOpyMIIOBaHUX cpep B YKpaiHi J0CI MOXKHA BiTHECTH
(diHaHCYBaHHS MOJITHYHUX MapTid, BTPy4YaHHs 1 31HCHEHHS BIUIMBY Ha CYJOBI
OpraHu, OpraHH JEPKaBHOI BIajd, MPABOOXOPOHHI OpraHu’?, TO IS MPOTHIl
KOPYIILIi BAXKIIUBY POJIb Mae 3a0e3MeueHHs HalIeKHOTO (DYHKIIOHYBaHHS CYJOBHX
OprasiB, MPOKYpaTypH, CIITYUX OPTaHiB Ta 1HIIUX OPTaHiB CHEIiaTbHO CTBOPEHUX

oprauis.?

B Vkpaini cuctemy cnemiamn30BaHUX OpraHiB Mg MNPOTHALL KOPYIUIi
CKIIANAaIoTh: Buwuii aumuxopynyiunuii cyo, chneyiaibHa AHMUKOPYRYIUHA
npokypamypa, Hayionanone acenmcmeo 3 numanb 3anodicanus KoOpynyii,
Hayionanvne anmuxopynyitine 6iopo Ykpainu.>* JIomaTKOBO BaXXIIMBY pPOIb
BIJIIFPAIOTh TakoX 1 opraHu HarmoHaneHOT TOMIIII, OpPraHu NPOKYypaTypH,
JlepxaBHe bropo poscimimyBanb, HallioHanbHe areHTCTBO YKpaiHM 3 NHUTaHb
BUSIBJICHHSI, PO3IIIYKY Ta YIPaBJIiHHS aKTUBAMH, OJICP>KAaHUMH BiJl KOPYIIIIHHUX Ta

IHIIINX 3JIOYMHIB.

Kopynuist B YkpaiHi X04 1 Ma€ CUCTEMAaTUYHUN XapakTep, y MOPIBHSAHHI 3

2010 p., MPOCHIIKOBYIOTHCSI TEBHI TMOKpAIICHHS B KOHTEKCTI pedopmyBaHHS

2! Takox nuB. Kisnuys B.M., CrielialbHO yHOBHOBaMKEHi Cy0’ekTH y cepi IpoTH il Kopymiii B
VYkpaini, B: Innovations and prospects of world science. Proceedings of the 8th International
scientific and practical conference, Vancouver 2022, C. 314-315 (C. 309-318). /INNOVATIONS-
AND-PROSPECTS-OF-WORLD-SCIENCE-29-31.03.22.pdf (sci-conf.com.ua) (1.2.2022).

22 Maxapenxos O.J1., Konomoeyw T.O., BuzHaueHHs IUIAXiB pe)OPMYBaHHS aHTHKOPYILIHHOTO
3aKOHOJ/IAaBCTBA YKpaiHM BIJMOBITHO 0 €BPOMEHCHKUX cTaHAapTiB, Bueni 3amucku THY iMeni
B.1. Bepnancekoro. Cepist: ropunuuni Hayku, 2022/2, Tom 33(72), C. 45 (C. 41-47).

2 Maxapenxos O.J1., Konomoeyw T.O., Bueni 3arucku THY imeni B.1. Beprascskoro, C. 41.

24 Mupzopoo-Kapnoea B.B., Micue i pons Bumoro antuxopymuiiinoro cymy Ykpainu B
nepxaBHoMy MexaHi3Mi npotunii kopymnuii, Bicauk JIIYBC im. E.O. dinopenka 2022/1(97), C.
249 (C. 246-254).
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3akoHo/aBcTBa. [lonpu HeBnamy cnpoOy y rpyasi 2020 p. moBHICTIO 3a0J0KyBaTH
AHTHKOPYILiNHY pedopMy B YKpaiHi 32 JOIOMOIOI0 ii CyJJOBHX OpraHiB®, Impo Le
CBITYUTH HACTyIHE: NMPUHHATTS CICIIAIBPHOTO 3aKOHOAABCTBA (3aKoHY Y KpaiHu
«IIpo 3anobiranus kopynuii» Ne 1700-VII Bix 14.10.2014 p.), AHTUKOPYTIIIAHOT
crpaterii Ha nepiox 2020-2024 pp.%%, a TakoXk CTBOPEHHS (PO3LIMPEHHS) CUCTEMU

7 Hapasi pedopMyBaHHA  AHTHKOPYIIIHHOIO

AHTUKODPYIIIIHHUX  OpraHis.>
3aKOHOJABCTBAa YKpaiHM MOJSATae B MOro MOJAJbIIIA MOCTYNOBIM rapMoHi3alli 3

npasoM €C Ta HAGMKEHHSIM 10 €BPONEHCHKUX CTaHAApTIB.
BucHoBku

[Tonpu Te, o Aeodirapxizaiisi 1 aHTUKOpYMIliiiHA pedopma € CKIaTHUMH,
KOMILUIEKCHUMH 1 IOBTOTPUBAJIMMHU MPOLECAaMU, K1 1€ HE 3aBepLIeH] B YKpaiHi,
HE3Ba)XKal0YM Ha TpUBAIO4y BiiicbKOBY arpecito P® mpotu Ykpainu, 3a mepiof 3
yepBHs 2022 p. Ha 3aKOHOAABYOMY P1BHI Y KpaiHa JOCsTIIa y IPUCKOPEHOMY PEXUMI
3HAYHUX YCIMIXIB Y IUX cepax, 1 CIyrye TPUKIAAOM ISl HACITyBaHHS JUIs 1HIIIMX

IPOEBPONEHCHKUX KPaiH HA MOCTPAJTHCHKOMY IIPOCTOPI.

Hananns VYkpaini cratycy kpaiHu-kaHaugata B uieHd €C BIANOBIIHO 10
Peszomromii  €Bpomnapinamenty Big 23.6.2022 p. MOCIyryBaJio CTUMYJIOM JIJIS
MPOJIOBXKEHHSI BUKOHAHHS YKpaiHOIO MOJOXEHb YTOau Mpo acomiamiio (cr. 6
Pozpiny II «llomituunuit miasor Ta pedopMu...» MOAO0 JAEMOKpaTH3allli,
BEPXOBEHCTBA IPaBa 1 HAJICKHOTO BPSIIYBaHH). Y IIbOMY 3B’ 513Ky, OUIKYEThCS, 110
MOBHOI[IHHA peaizalis YKpaiHOw, B TOMY YHCII B MPAaBO3aCTOCOBHIM IJIOLIHMHI,

AHTHUOJIITaPXIYHOTO 1 AHTUKOPYIILIHHOTO 3aKOHOJAaBCTBA Ha

25 Bpexaps C., Kpusa NpoHUKHEHHS: YKpaiHchkuii konTekceT, [ToiTuuni nocmimkenns 2022/1(3),
(C. 34-50), C. 48 //lIlepernsan Kpusza NpOHHMKHEHHS: YKpaiHChbKHMN KOHTEKCT (ipiend.gov.ua)
(1.2.2022).
26 https://nazk.gov.ua/wp-content/uploads/2020/09/Antykoruptsijna-strategiya-na-2020-2024-
roky-za-rezultatamy-publichnyh-obgovoren-16.09.2020.pdf (1.2.2022).
2T Makapenxos O.J1., Konomoeyw T.O., Bueni 3amucku THY imeni B.1. Bepnancekoro, C. 41.
28 Tus. Takox Ilepedepiii O.C., Ipueopenxo €.1., EneKTpoHHe HayKOBe BUAAHHSA «AHAIITHYHO-
NopiBHsUIbHE TpaBo3HaBcTBO» 2022/4, C. 27, 29.
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BHYTPIIIHBbOJEP)KAaBHOMY PIBHI  CJIyTyBaTHME TOIITOBXOM JO 1€ OUIbII
PUCKOPEHOI €BPOIHTErpallii YKpaiHu, a 3roJioM 1 J0 OTPUMAaHHS HEIO YICHCTBA B

€C y HallOmmKk4oMy MailOyTHEOMY.
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ADAPTATION OF UKRAINIAN MEDIA LEGISLATION TO EUROPEAN
STANDARDS

European integration at the current stage is the main direction of the continent's
development, which will determine the situation in Europe itself in the third
millennium, and its place in the world. This is fully consistent with the vision of the
future of all the leading democratic states that at one time decided to establish the
European Union (the EU since 1991, and before that, since 1957, the EEC).
Moreover, the correctness and prospects of the chosen direction are confirmed in
practice. As you know, since its creation in 1957, thanks to transformations, constant
improvement of mechanisms of interconnection and the desire for progress in all
spheres, the EU is gradually becoming one of the most powerful political and
financial and economic centers of the modern world, a key component of the newly
created European security architecture, the core formation and approval of the
system of European standards. Throughout its existence, the European Union sought
to unite countries on the basis of the development and successful achievement of
common economic, political and social goals, which, of course, was not successful,
because the countries of the Union profess balanced and sustainable social and
economic progress, which is facilitated, in particular, by creating a space without
internal borders, strengthening economic and social integration. A clear example of
the success of gradual movement forward is the creation of a single market for

almost 450 million Europeans, which ensures the free movement of people, goods,
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services and capital. The advantages of joint efforts can be listed further, because

they are obvious and understandable.

In view of the above, it becomes clear that Ukraine, its citizens and public
authorities have chosen a course for European integration. Choosing such a vector
of development, among other things, will make it possible to strengthen national
security, strengthen sovereignty and defend territorial integrity, which is extremely
relevant at the moment. However, for this, first of all, it is necessary to mobilize

Ukrainian society and the authorities, to strengthen their interaction.

Note that Ukraine not only made a choice, enshrining it in documents, but also
proved by its actions that it has achieved a lot in this direction. It is about drawing
up a so-called road map, defining gradual steps for carrying out a series of reforms
and adapting Ukrainian legislation to European legislation, establishing criteria and
standards. Of course, not everything worked out on the first try, as a result, criticism
was heard, remarks were made. One of the most significant comments made by
various European institutions concerned the imperfection of the mechanisms for
fighting corruption, which is known to be not only a national, but a global evil, as
well as the delay in adopting the Law "On Media". However, having guidelines,
Ukrainian society confidently moved forward, eliminating shortcomings,
overcoming obstacles, correcting mistakes, carrying out decisive reforms, taking
into account the experience of democratic states, recommendations and expert
opinions. As a result, on June 23, 2022, the member states of the European Union
voted to grant Ukraine the status of a candidate country for joining the European

Union. It became a significant event.

The Deputy Prime Minister for European and Euro-Atlantic Integration of
Ukraine Olha Stefanishyna commented: "We welcome this historic decision of the
European Union, which actually means that the large family of European Union

countries sees Ukraine as an EU member. In these difficult times, the EU heard the
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people of Ukraine and clearly stated that our state belongs to Europe, we have a

common powerful future" [1]. Of course, this is only the first step.

Obtaining such a status means that the process of Ukraine's acquisition of
membership in the EU is launched, which, as already emphasized, our country is
actively working on, not stopping for a moment its progress even in war conditions,
determining further steps and priority directions for reforms in order not to lose

momentum integration

It is clear that painstaking daily work is ahead, because a lot still needs to be
done, since the European Union, making its fateful decision for our country, set a

number of tasks that should be completed. These are such as:
- strengthening the fight against corruption,;
- carrying out the reform of the Constitutional Court of Ukraine;
- continuation of judicial reform in Ukraine;
- adoption of the anti-oligarchic law;
- strengthening the fight against money laundering;

- development and adoption of the law on media (to bring media legislation in

line with European legislation);
- changing the legislation on national minorities.

The above once again confirms that we need, first of all, to make appropriate
changes to the legislation of Ukraine and introduce effective mechanisms in order to
confirm its effectiveness and compliance in practice, based on existing global

examples.

First of all, we will consider what has already changed and what changes are

expected in Ukraine on the way to membership in the European Union.
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Considering the topic, let's focus primarily on the media law, the adoption of
which (as already mentioned) is one of the requirements for Ukraine's accession to
the EU. As you know, the European Commission recommended that our country
"combat the influence of private interests by adopting a law on media, which brings
Ukrainian legislation into line with the EU Directive on audiovisual media services
and empowers an independent media regulator." This was confirmed by the
President of the European Commission, Ursula von der Leyen, during a video

address to the Verkhovna Rada of Ukraine on June 1, 2022 [2].

It can be seen that such a task is timely, because the domestic legislation on
mass media is outdated and has been for a long time, taking into account the fact that
the world is constantly developing, new ways of spreading and obtaining
information appear, which have the right to exist at the legislative level, and need to
be updated. Unfortunately, at this time Ukraine is still governed by the law adopted
back in 1995.

Based on this, the draft law on media, as emphasized by the Speaker of the
Parliament Ruslan Stefanchuk, was included in the package of European integration

draft laws, which the Verkhovna Rada plans to consider by the end of the year [3].

However, the issue of developing and adopting the Law "On Media" has been
on the agenda since 2019, when the draft of this act was registered in the Verkhovna
Rada of Ukraine. The provisions of the document provided for the introduction of
free access to truthful information, consolidation of democratic rights to the
dissemination of independent information. The aforementioned Law was supposed
to ensure freedom of speech in the country, which is extremely important for a
modern democratic state. In May 2020, the Verkhovna Rada of Ukraine returned the
draft law for revision, as there were many controversies surrounding it, in particular,
regarding its democratic nature, as well as discussions between representatives of
the authorities, which consider this draft law acceptable, and representatives of the

mass media, who fear that it will limit them rights Moreover, there were many
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appeals regarding its inadmissibility. All this confirms that it needed significant

revision.

Having analyzed the opinions of representatives of the authorities, the public,
and the media, we can say that media representatives, caring for freedom and striving
for greater independence, in our opinion, should first of all be aware of all the risks
and dangers of their activities, because their influence on society is significant. As
the analysis of the provisions of the draft law shows, it does not limit freedom of
speech in the media space, although it contains some exceptions. Let's dwell on this

in more detail.

First of all, let us point out that a review of the provisions of the draft Law of
Ukraine "On Media in Ukraine", adopted in the first reading by the Verkhovna Rada
of Ukraine on August 30, 2022, allows us to state that it is aimed at ensuring the
realization of such rights as freedom of expression, obtaining versatile, reliable and
operational information, pluralism of opinions and free dissemination of
information, protection of national interests of Ukraine, as well as, and this is very
important, the rights of users of media services. Equally important in the context of
the need to comply with European standards and compliance with generally
recognized criteria for media activity is the fact that its regulation will be based on
the principles of transparency, fairness and impartiality, stimulation of a competitive

environment, equality and independence of the media.

Having thoroughly studied the text, we can state that the mentioned draft law

(reg. No. 2693-d) proposes:

bring the definition of the terms "European product", "European production
studio", "national product", "independent production studio" into compliance with
the requirements and criteria of the European Union Directive on audiovisual media

Services;

strengthen the procedure for the protection of copyright and related rights;
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to remove foreign non-linear media and foreign information sharing platforms
(in particular, Netflix, Amazon Prime Video) from the subjects regulated by the Law
"On Media";

exclude provisions on the obligation to broadcast radio channels, TV channels,
program catalogs originating from countries that are parties to the European
Convention on Transfrontier Television or member states of the European Union, in

the official languages of these states;

prohibit all persons registered in offshore zones from participating in providers

of electronic communication services;

to specify the requirements for the transparency of the ownership and control
structure, to regulate the issue of community broadcasting taking into account the
recommendations of the Council of Europe experts, in particular, in terms of
separating community broadcasting entities from entities established by local

authorities;

to expand the guarantees of protection of children from harmful content, in
accordance with the recommendations of experts of the Council of Europe, to clarify
the grounds for granting the right to answer or to refute information: to establish that
such grounds are the dissemination of information that does not correspond to

reality;

to clarify the procedure for broadcasters to disseminate information about
events of significant public interest, to simplify the conditions for registration of
printed publications: to establish that they are subject to mandatory registration only
during the period of military aggression, to strengthen the authority of the regulator
in terms of imposing sanctions on subjects in the media sphere, to specify limitations
in in the field of media related to armed aggression (specify the list of entities that

cannot be entities in the media field in Ukraine, criteria for prohibited content, etc.)

[4].
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Note that the mentioned act, like European legislation, provides that the state
should have the right to freedom of thought and free expression of views and beliefs,
disclosure of information, and exceptions are applied to eliminate a threat to the state
(for example, creating artificial panic among citizens by false or exaggerated
information, inciting inter-national, inter-ethnic or inter-confessional enmity,
justifying aggressive actions of one country against another), which is quite

acceptable and necessary to protect the interests of both the state itself and citizens.

First of all, we would like to point out that licenses and, according to the
statement, registration are suspended for the media working in the occupied
territories. After release, if the media does not apply for reinstatement or the owner
1s convicted of a crime against national security, the regulator decides to revoke the
license or cancel the registration. It can be seen that thanks to the clarity and
systematic presentation of norms and rules, all components of regulation have
improved, which, in turn, contributes to increasing the effectiveness of the National
Council's response to violations (the importance of this has become obvious,
especially recently, in the conditions of war), ensures the speed and effectiveness of

its work.

The provisions regarding online media have undergone significant changes. As
before, their registration is voluntary, but the National Council will have the power

to respond to violations regardless of whether the media is registered or not [4].

In addition, the draft law under consideration contains requirements according
to which the publication of raw data of online media will be extended only to
registered entities, as well as a mechanism for co-regulation. Let's dwell on this in
more detail. As you know, the EU Directive on Audiovisual Media Services requires
states to support and develop self-regulation and co-regulation mechanisms in the
media sphere. It is noteworthy that Chapter VII of the draft law is devoted to this
issue. Thus, in the updated edition, there were even norms-guarantees of self-

regulation: "The presence of joint regulation in the field of media does not limit the
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freedom of sectoral and other self-regulation in the field of media and journalism,
which operates on the principles of voluntary participation, self-government and
non-interference of the state" [4]. Despite the fact that all other norms relate to co-
regulation, the very provision in the Ukrainian legal act of such an important
institution as joint regulation, which has not existed until now, in our opinion, once
again confirms the desire to adapt media legislation to European standards.
Moreover, thanks to its appearance, the media regulator will have the opportunity to

perform two important tasks together with the media:

1) develop codes of information creation and dissemination that will establish
criteria for the presence (absence) of content restrictions. The latter, and this is no
secret, are often broad and imprecise (hate speech, propaganda, content harmful to
a child's health, etc.). This will allow both the regulator and the media to more clearly
understand the rules of the game and determine their behavior, which will positively

affect the content of the product that the audience will receive;

2) to provide independent expertise in specific cases regarding violation of
media restrictions defined by legislation. Only those media that have voluntarily

joined the co-regulation system will have the right to such independent conclusions.

Both the norms of the media codes and the conclusions of expert panels in
specific cases of violations will have, on the one hand, a recommendation nature for
the regulator, and on the other hand, the draft law requires that any non-application
of the codes or deviation from the conclusions be substantiated in the decision of the
National Council. The working group is convinced that such a mechanism allows,
firstly, not to replace the role and status of the regulator with co-regulation, and
secondly, to give weight and systematicity to the results of the work of such a
symbiosis. Until the emergence of co-regulatory bodies, codes and expert panels, the

regulator will independently apply all restrictions defined by law.
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The fact that the Code of Ethics of a Ukrainian journalist is mentioned in this
act is no less important [5]. We would like to remind you that this Code was adopted
on 04/24/2004 at a congress of journalists who are signatories of the document, and
its latest edition with changes made and approved at a congress of signatories is
dated 10/04/2013. The mentioned document was approved on 12/12/2013. at the
plenum of the National Union of Journalists of Ukraine (NSJU), and before this
decision of the Committee of the Independent Media Trade Union of Ukraine
(NMPU). The Code contains 19 articles. What is decisive, in our opinion, is that they
are written on the basis of human rights and freedoms set forth in the Universal
Declaration of Human Rights, the UN World Charter on Freedom of the Press, the
Declaration of the Principles of Journalist Conduct of the International Federation
of Journalists, the Constitution of Ukraine and current legislation. Given the topic of

the publication, it 1s worth mentioning the following.

Article 1. Freedom of speech and expression is an integral part of a journalist's
activity. It is considered that the above is a guarantee of one of the basic human

rights enshrined in the Universal Declaration of Human Rights.

Article 2. Serving the interests of the authorities or founders, rather than
society, is a violation of journalist ethics. The provision of this provision indicates
that Ukrainian media workers are against "commissioned" reporting and censorship.
As if to continue the above, Article 6 states: "Respect for the public's right to
complete and objective information about facts and events is the first duty of a

journalist."
Article 3. A journalist must treat a person's private life with respect [5].

Separately, let's focus on the fact that in Art. 12 contains an additional guarantee
of citizens' right to receive reliable information: "A journalist is obliged to do
everything possible to correct any disseminated information if it turns out to be

untrue" [5].
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One cannot ignore the fact that a separate section of the media draft law is
devoted to community media - the third sector of broadcasting that exists in Europe

in parallel with public and commercial ones.

Norms regarding responsibility have undergone the greatest transformation. It
can be said that the philosophy has changed, which now takes into account the
peculiarities of the nature of online media. In particular, the total number of
violations will be counted not over the course of a year, but over the course of a
month. This is an important guarantee, because if a certain illegal act is not
committed during this time, the account is terminated, and therefore, a more serious

sanction cannot be applied.

Having analyzed the content of the draft law, we will emphasize that with its
adoption, the media community is in for some innovations. Thus, an important new
feature is the division of online media sanctions into three categories — registered,
unregistered, but in which it is possible to establish who exercises editorial control,
and anonymous. And if the regulatory mechanism is the most loyal for the registered
ones, it is the toughest for the anonymous ones who do not respond to the regulator's

appeal.

By the way, the aforementioned joint regulation of media by the state and the
industry should also be included among the innovations of Ukrainian legislation.
This, in our opinion, is a significant step forward. It is good that the government and
the media reached an understanding on this issue. As a result, and this has already

been discussed, a separate section of the draft law is devoted to joint regulation.

Summarizing, let's add that, given the urgency and need to develop, so to speak,
the rules of the game, the adoption of the Law "On Media" is timely, and the draft
law under consideration should become a starting point in this case. This is

confirmed by the results of a comparative legal analysis published by "Ukrainian
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News", 10% of the provisions of the draft law refer to the EU directive, the rest are

innovations of Ukrainian developers.

It should be noted that Ukraine has taken many decisive steps forward, carried
out most of the legislative changes that are necessary for acquiring the status of a
member of the European Union. However, at this stage, the question arises about
effective mechanisms and procedures for the implementation of new legislation and

high-quality personnel selection of officials.

At the same time, there is still a lot of work ahead. This applies, for example,
to the adoption of the new law on media, around which there were many discussions,
disputes and dissatisfaction with media representatives. However, it was understood
that its adoption would make it possible to harmonize legislation in this area with
European legislation and correct past mistakes. Thanks to this, on December 13,
2022, the Verkhovna Rada of Ukraine adopted the Law of Ukraine "On Media in
Ukraine". 299 People's Deputies voted for the document. It is expected that this Law
will create the necessary conditions for the development of the media sphere, the
realization of the right to freedom of expression, the right to receive versatile,
reliable and operational information, to ensure pluralism of opinions and free
dissemination of information, to protect the national interests of Ukraine and the
rights of users of media services, regulation activities in the field of media in
accordance with the principles of transparency, fairness and impartiality, stimulation

of a competitive environment, equality and independence of the media.
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UNABHANGIGKEIT DES RICHTERS ALS EUROPAISCHER WERT

Nachdem die Ukraine thren Wunsch nach Integration in den europiischen
Rechtsraum bekundet hatte, erkannte sie an, dass eines der schwerwiegenden
Probleme darin besteht, das Funktionieren einer unabhingigen Justiz
sicherzustellen. Unter diesen Bedingungen ist es wichtig, potenzielle Bedrohungen
fiir die Institution der Unabhingigkeit der Justiz im Rechtsmechanismus zu
analysieren und zu identifizieren, um Gelegenheiten fiir negative Praktiken zu
beseitigen und die Rechtsordnung fiir das Funktionieren der unabhingigen Justiz zu

verbessern.

Die Ukraine hat natiirlich einen langen Weg zuriickgelegt, um eine Institution
unabhingiger Gerichtsbarkeit zu schaffen, die im Prinzip in der Phase der Bildung
der Ukraine als souverdner Staat nicht existierte. Deshalb hatte das erste Konzept
der Justizreform (1992) die Schaffung einer unabhingigen Justiz zum Ziel. Die
Gesetze, die zur Umsetzung des spezifizierten Programmdokuments verabschiedet
wurden, bildeten ein System von Garantien flir die absolute Unabhéngigkeit der
Richter, was leider einen Nebeneffekt hatte - ein Gefiihl des Ausnahmestatus,

"Unverletzlichkeit" im schlimmsten Sinne des Wortes.

Leider haben sich Machtmissbrauch, Gesetzesverstof3e, Korruption und andere
negative Phdnomene im juristischen Umfeld verbreitet. Hauptgrund war unseres

Erachtens die Verletzung eines angemessenen Gleichgewichts zwischen der
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Unabhingigkeit der Richter und ihrer beruflichen Verantwortung. Aus diesem
Grund bestimmte das nédchste Konzept der Justiz- und Rechtsreform unter den
strategischen Aufgaben die Bildung von Institutionen der beruflichen
Verantwortung von Richtern und die Einfiihrung von Institutionen der 6ffentlichen

Kontrolle in das System der Rolle in der beruflichen Tétigkeit von Richtern.

Das Institut fiir disziplinarische Verantwortung hat sich allméhlich von einer
Vielzahl von Subjekten mit der Befugnis, Beschwerden gegen die Handlungen von
Richtern zu priifen, zu einer einzigen autorisierten Instanz gewandelt, die derzeit der
Oberste Justizrat ist. Von einer eher unspezifischen Aufzéhlung von Bestandteilen
eines Disziplinarvergehens bis hin zum Versuch einer moglichst normativen
Bestimmung der Liste von Handlungen eines Richters, die eine potenzielle
Disziplinarhaftungsdrohung enthalten. Von einer ziemlich begrenzten Liste von
Disziplinarstrafen bis hin zu sechs Arten (im Moment). Konnen wir sagen, dass die
Ukraine ein verniinftiges Gleichgewicht zwischen der Unabhéngigkeit eines
Richters und der effektiven Kontrolle seines Verhaltens gefunden hat? Meiner
Meinung nach nein. Immerhin hat sich die Waage nun in die andere Richtung
geschlagen. Das Gebot der Transparenz und Offenheit der Justiz schlieB3t derzeit den

Bereich des Privatlebens des Richters aus.

Der Mangel an ethischen Anforderungen und Verhaltenskultur seitens
offentlicher Aktivisten, Massenmedien, politischer Personlichkeiten und einfacher
Biirger hat dazu gefiihrt, dass Richter jetzt einen extremen psychologischen Einfluss
versplren und sich Sorgen um ihren beruflichen Ruf, um ihre Familienmitglieder
machen, zu ihrer personlichen Sicherheit. Das Spiel der ,,Hexenjagd* entwickelt sich
aktiv in der ukrainischen Gesellschaft, und aus Angst, ein Ziel in diesem Spiel zu
sein, miissen die Richter auBlergerichtlichen Verbindungen mit verschiedenen
offentlichen Institutionen zustimmen, was sich offensichtlich nicht positiv auswirkt

die Unabhingigkeit des Richters.
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Verschiarft wird die Situation auch dadurch, dass die Ukraine auf finanzielle
Hilfe angewiesen ist, zumal diese Abhidngigkeit sich wahrend des Krieges verstérkt
hat. Ich stimme finanzieller Unterstiitzung zu, insbesondere im Justizsektor, Spender
greifen aktiv in das Verfahren zur LoOsung organisatorischer Probleme des
Funktionierens der Justiz ein, was natiirlich sowohl die staatliche Souveranitit als

auch die Unabhéngigkeit der Justiz bedroht.

Tatsédchlich begann ein solches aktives Eingreifen im Jahr 2016, seit dieser Zeit
begann das vollige Ungleichgewicht der Justizgewalt, das im Moment aus meiner
Sicht zu katastrophalen Folgen gefiihrt hat. Und vor allem leiden die einfachen
Biirger, die nicht in der Lage sind, umgehend einen professionellen Schutz ihrer

Rechte zu erhalten.

Bereits aus diesem kurzen Uberblick wird deutlich, dass das Institut der
richterlichen Verantwortung in einem komplexen direkten Verhéltnis zur Justiz steht
und die Gewihrleistung der richterlichen Unabhingigkeit beriihrt. Daher ist das
Zusammenspiel dieser beiden Konzepte — gerichtliche Unabhédngigkeit und
gerichtliche Verantwortung — ein ernsthaftes theoretisches und praktisches Problem,
das im Zusammenhang mit den Bestrebungen der Ukraine nach europiischer
Integration ein neues Verstindnis und eine schrittweise Umsetzung in die
Rechtsvorschriften und die Praxis der Interaktion der Gerichte erfordert mit anderen

politischen Gremien und Institutionen der Zivilgesellschaft.

Und erstens ist es notwendig, den Inhalt der beruflichen Verantwortung eines
Richters auf regulatorischer Ebene klar zu definieren. Nach europdischen MaB3stiben
bedeutet die berufliche Unabhingigkeit des Richters, dass er bei seiner Entscheidung
ausschlielich dem Gesetz unterliegt. Weder die Legislative, noch die Exekutive,
noch die Mitglieder der Justiz haben das Recht, dem Richter vorzuschreiben, wie
der Fall zu entscheiden ist. Dieser Ansatz wird noch konsequenter verstanden und
gilt fiir die gesamte Fallbetrachtung dahingehend, dass der Richter bei seiner

Entscheidung unabhingig von &uBleren Einfliissen ist. Das heiflt, alle
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Verfahrensentscheidungen des Richters, die sowohl vor als auch nach der
endgiiltigen Entscheidung iiber den Fall getroffen werden (einschlieBlich des
Zeitpunkts der Priifung des Falls, der Auswahl von Zeugen usw.), beziehen sich

ausschlieBlich auf den Bereich der beruflichen Unabhéngigkeit von Richter.

In der Ukraine zum Beispiel ist man froh, im Zusammenhang mit
Disziplinarverfahren Gerechtigkeit zu haben, Sie konnen die Unterlagen des
Gerichtszertifikats anfordern und die Entscheidung des Gerichts auf der Grundlage
seiner Entscheidung iiber Disziplinarverfahren stellen. Aus Sicht der europdischen
Standards erfolgt eine solche Einfiihrung in die Gerichtspraxis des Gerichts der
Disziplinarinstanz und bei beeintrichtigter beruflicher Unabhédngigkeit. Die
Venezianische Kommission hiitete sich vor diesem Vorstofl und deutete an, dass
eine Art ,erhabener” disziplinarischer Uberpriifung der Gerichtsentscheidung
wiirdig wire, indem sie ein Bulligeldverfahren der Verleumdung tliber die Grenzen
hinaus einrichtete und die unabhingige Entscheidung bedrohte. So stellte die
Venedig-Kommission in einem der Gerichte fest, dass die Kontrolle iiber die
disziplinarische Erndhrung, die die Aufrechterhaltung besonderer und beruflicher
Verpflichtungen der Richter erfordert, nicht die Moglichkeit verleumdet, die
Gerichtsentscheidungen zu tberpriifen und zu beurteilen, ob die Richter sie
durchsetzen werden das Gesetz. Die Verwaltung von Begnadigungen sollte dem
Gesetz iibergeben werden, wenn die Entscheidung getroffen wird, sie kann durch
die  Gerichtsentscheidung  gekiindigt werden und nicht durch das
Disziplinarverfahren des Gerichts, das die Entscheidung gelobt hat. Aber der

ukrainische Gesetzgeber horte die Empfehlungen nicht.

Das zweite Problem ist die Tabelle der Arbeitszeit des Gerichts. Dennoch gilt
fiir europdische Ansitze, der Grundsatz der beruflichen Unabhéngigkeit garantiert
den Richtern die Mdoglichkeit, Zeit und Ort fiir die Wahrnehmung ihrer richterlichen
Pflichten selbststidndig zu bestimmen; Niemand hat das Recht zu verlangen, dass er

im Biiro arbeitet oder wihrend der Arbeitszeit stindig im Biiro verfiigbar ist. Sofern
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der Richter anwesend ist, wenn seine Pflichten es erfordern, vor allem bei
Gerichtsverhandlungen, steht es ithm frei, beispielsweise von zu Hause aus zu

arbeiten.

Die ukrainische Gesetzgebung verlangt, dass Richter wihrend der Arbeitszeit
in ihrem Biiro sind. Thre Anwesenheit an anderer Stelle wihrend der Arbeitszeit kann

Gegenstand eines Disziplinarverfahrens sein.

Nach europiischen Standards, die berufliche Unabhingigkeit der Richter kann
nur durch ihre personliche Unabhéingigkeit gewahrleistet werden. Das bedeutet, dass
Richter ohne ihre Zustimmung nicht entlassen oder an ein anderes Gericht versetzt
werden konnen, wodurch sichergestellt wird, dass Richter nicht fiir Entscheidungen
zur Rechenschaft gezogen werden konnen, die nicht von der Exekutive genehmigt
wurden. Nur in Féllen offensichtlichen und schwerwiegenden Fehlverhaltens kann
ein Richter seines Amtes enthoben oder entlassen werden, und nur durch eine
gerichtliche Entscheidung. Leider kénnen ukrainische Richter seit 2016 tiberhaupt
nicht mehr wegen grober Amtspflichtverletzung entlassen und ohne ihre

Zustimmung an ein anderes Gericht versetzt werden.

Abschlieend ist festzuhalten, dass das System der Unabhéngigkeit der Justiz
der Eckpfeiler fiir den Aufbau der Ukraine zu einem echten Rechtsstaat ist.
Insbesondere wenn wir iiber die europdische Integration der Ukraine sprechen,
sollten die Institutionen der richterlichen Unabhiingigkeit in Ubereinstimmung mit
den bereits etablierten europdischen Standards in dieser Angelegenheit angepasst

und verbessert werden.
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ACTUM DE QUOTA LITIS:

WAYS OF IMPLEMENTATION IN THE LEGISLATION OF UKRAINE

Introduction. Currently, the "success fee" is in the field of special attention of
the legal community, and the issue of its regulation in the legal system of many
countries remains one of the most controversial and discussed. At its core, "pactum
de quota litis" is an agreement on the provision of legal assistance, when a lawyer

committed to solving the the client's problems for a certain amount of money.

Despite the fact that the admissibility of the “success fee” remains a problematic
issue in the regulation of legal aid fees, in the judicial practice of different countries
there 1s a change in the vector from a complete ban on this condition to its resolution
with a number of important reservations. Sometimes the courts decide on the
recovery of the “success fee” from the losing side, however, at the same time, a

reservation is made about its reasonableness and validity.

Disputes between supporters and opponents of the use of quota litis have been
going on for several millennia. As far back as Roman times, a lawyer's fee was set
by the judge, taking into account the nature of the trial (modo litis), the lawyer's
capacity (lawyer facundia) and the relevance of the case at the local level (fori
consuentudine). However, the fee was limited, with a maximum of 10,000 sesterces.

Contemporary supporters of the quota litis include researchers such as Christoph De
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Backer and Nino De Lathauer!, while opponents are James A. Brundage’ and

Etienne Mollo.

In my report, I intend to focus on: 1) analysis of international experience in
resolving the issue of success fees, including the foreign countries and decisions of
the European Court of Human Rights (ECHR), 2) legal and ethical problems of
success fees, 3) legal regulation of this issue in Ukraine ...and on the basis of which

I will try to do own conclusions on this issue.
1. International experiences in the regulation of Success Fees

General code of rules for lawyers of the countries of the European Community,
adopted at the plenary session in Strasbourg, states that a lawyer must not enter into
a pactum de quota litis. (3.3.1). A negative position on Pactum de quota litis is also
contained in the Code of conduct for European lawyers: adopted at the plenary

session CCBE in Brussels.

The analysis of international documents revealed several options for agreements
between a lawyer and his client on payment for lawyer services, depending on the

outcome of the case:

Success fee or Latin language Pactum de quota litis is a concept used in Western

European countries, mainly related to the civil law system.

“Probable fee” (eng. Contingency fee) - a fee for the services of an lawyer,
which is paid only in case of a successful resolution of the case and is usually a

percentage of the amount that the lawyer was able to receive.

! De Backere C., Lathauwer De N. Contingent fees: beyond the intuitive threat. Jura

Falconis. 2013. Vol. 49. Ne 1. P. 101-126.
https://www.academia.edu/12224470/Contingent_Fees Beyond the intuitive threat

2 James A. Brundage The Crusades, Holy War and Canon Law. London: Variorum, 1991. xi, 300

pp-
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“Contingent fee” is a form of additional remuneration that is paid to a lawyer,

in accordance with the conditions: “no win, no payment).’

For example, in the United States, it is common practice to use "probable fee".
If the case is lost, the lawyer remains unpaid. Additionally, a lot of states have
restrictions on the use of "probable fees" in malpractice cases. Some states have a
maximum interest rate on such cases (for example, 33.33 percent of compensation

received in Tennessee and Utah).

An example of a successful “forensic investment project” is the class-action
lawsuit filed in New York City by more than 9,000 workers who were cleaning up
the aftermath of the 9/11 terrorist attacks 2001. As a result, investors fully

compensated for the spent funds, and also received $11 million dollars in net profit.

Also, the “probable fee” is legalized in all provinces of Canada, but it is
implemented only on the condition that the agreement providing for its payment has
been approved by the court. In the Canadian province of Quebec, possible fees
ranging from 15 fifteen to 25 percent of the compensation received are available, but

such transactions can be appealed if they are “unreasonable”.

In the UK, on April 5, 2019 two thousand nineteen, the law, prohibiting the
coverage of the success fee by the defendant's funds in certain categories of cases

(for example, defamation and privacy claims), came into force.

In Australia, contingent fee agreements are permitted under the Legal Profession
Uniform Law, which is enacted locally in the states of New South Wales and
Victoria. Under this law, if a case is successful, the lawyer is allowed to receive a

"success fee" of up to 25% of the normal fee fixed in the agreement. However,

3 Yomy B Ykpaini «He mo6nsITh» ToHOpap yerixy ? https:/yur-gazeta.com/dumka-
eksperta/chomu-v-ukrayini-dosi-ne-lyublyat-gonorar-uspihu-advokata.html
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American-style "probable fees" representing a percentage of the compensation

received by the client are prohibited here.

German Federal Constitutional Court ruled that the ban on “success fee” is
unconstitutional. The subsequent Act on the Remuneration of Lawyers of 5 May
2004 (Rechtsanwaltsvergiitungsgesetz - RVG)* established a regulated tariff system
by which a lawyer's fee can be calculated for work on a particular case, based on the
amount of money in dispute or the amount of compensation expected. At the same
time, if the litis quota agreed in accordance with Article 4a is unduly high, it can be
reduced to the appropriate amount in court, to the amount of the statutory award (art.

3a of the Law).

Quota litis may only be agreed on a case-by-case basis and only if the client
would reasonably be prevented from proceeding without a quota agreement due to

his economic situation (art. 4a of the Law).

German courts continue to shape the practice of applying the "success fee". Thus,
on September 25, 2014, the Federal Supreme Court of Germany ruled that a lawyer
who does not inform his client about more favorable rates for him, including on the

terms of a “success fee”, is committing fraud.

In 2008, the Spanish Supreme Court annulled the ban established by Art. 16 of
the Code of Conduct for Lawyers, adopted by the General Council of the Bar of
Spain, which limits the types of fees a lawyer can charge his client. The court ruled
that such a ban had a negative effect on competition, since the lawyer and his client
could not freely set the amount of fees for the provision of legal services and thus

indirectly contributed to the establishment of the minimum fee rate.

2. Practice of the European Court of Human Rights

4 Act on the Remuneration of Lawyers of 5 May 2004.
https://www.gesetze-im-internet.de/englisch_rvg/englisch_rvg.html
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The ECHR understands the “success fee” as an agreement according to which
the client undertakes to pay the lawyer as a reward a certain percentage of the amount
of money awarded to him by the court, if the verdict is in favor of the client. If such
transactions are legally valid, then certain amounts are payable by the client

(“Iatridis v. Greece”, 2000) §55).

The ECHR decided not to deny the possibility of concluding such agreements,
leaving the question of their legal force to the discretion of national law. At the same
time, the Court does not consider them as full-fledged evidence, which must be taken
into account when deciding on the validity and amount of legal costs. In the presence
of such agreements, the ECHR is guided primarily by the principle of reasonableness

of legal costs, which was reflected in the case of Pakdemirli v. Turkey, § 70-72.

According to the Court, legal costs are reimbursed in the amount indicated by
the party, if it is proved that these costs are necessary, valid and their amount is
reasonable and justified for a particular case (decisions in the cases "Nikolova v.

Bulgaria" and "Wetstein v. Switzerland").

The ECHR considers as an agreement on remuneration in the event of a win
(quota litis) only agreements according to which the lawyer's fee must be paid
precisely in the form of a share, determined as a percentage, of the amount that can

be awarded if the case 1s won.

The ECHR in its practice distinguishes agreements on the pay- ment of a share
of the winnings (when the ob- ligation to pay depends on the winnings of the case
and the fee is determined as a percentage of the winnings) from other types of
agreements on the «success fee» (when the obligation to pay the fee also depends on
the winnings of the case, but its amount is determined in a fixed amount of money,

or it is a bonus added to the main amount of the fee).

At the same time, the ECHR, in its decision of 18 January 2011 in the case of

MGN LIMITED v. the United Kingdom, determined that the recovery from the
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losing party of the success fee case is a violation of Article 10 of the Convention on
Human Rights and Fundamental Freedoms. At the same time, it was not the success
fee itself that was recognized as a violation of the Convention, but precisely the

recovery from the side of the “losing” case.’
3. Legal and ethical aspects

The rationality of the success fee is not in doubt, since such an approach is aimed
at strengthening the adversarial principle and encourages the lawyer to make every
effort to win the case. If this fee is considered in the material plane as a relationship
between a lawyer and a client, then there can be no comments or complaints on this

score, taking into account at least the principle of freedom of contract.

But the issue of reimbursement of expenses when applying the success fee
remains controversial. After all, this ultimately affects the financial situation of the
losing party. And from this point of view, the position of the German legislator is

defined as more just.

Based on the “moral” aspects, it is inappropriate to allow the losing party to be
obliged to reimburse the success fee, since the “success fee” is the means that the
party does not risk. The losing party should be required to reimburse all expenses
actually incurred minus amounts, establish a “success fee” from the lawyer’s

remuneration.

Regarding the principle of proportionality of legal costs, it should be noted that
this category is quite subjective and interacts with the discretionary powers of the
court. The implementation of these powers in Ukraine is applicable only at the

request of the other party. At the same time, the burden of proving the

> Bubpani pimenns Ceponeiickkoro Cy/ly 3 NpaB JIFOJMHHM 3a CTATTE0 8 CBPONEHCHKOi
KonBeH111i po 3axKCT MpaB JIF0JIMHU Ta OCHOBOIOJIOKHUX cBoOo 1. Kuis. 2020.
https://rm.coe.int/echr-judgements-2020/1680a05791
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incommensurability of costs rests with the party that files a motion to reduce the cost

of legal aid.
4. Judicial practice of Ukraine

The Supreme Court of Ukraine recognized that the "Success Fee" is an integral
part of the lawyer's fee and refers to legal costs. The court determined the legal
essence of the success fee as a suspensive condition, which is quite logical in this
context. The court pointed out that when deciding on the distribution of legal costs,
one should evaluate the reasonableness of the costs, their proportionality with the
price of the claim, the complexity of the case and its significance for the plaintiff

(Grand Chamber Supreme Court in Ukraine 05/12/2020)°.

The legislation of Ukraine establishes that the success fee in its essence relates
specifically to the costs of professional legal assistance, and therefore, the rules for
distribution between the parties, along with other legal costs, apply to it. Thus, the
amount of expenses should be commensurate with the complexity of the case and
the work performed by the lawyer; the time spent by the lawyer on the performance
of the relevant work; the volume of services provided by the lawyer; at the cost of
the claim and the significance of the case for the party (part 4 of article 126 of the
Code of Civil Procedure of Ukraine).

The advantage of quota litis is that the main economic risks are taken by the
lawyer, investing his own finances, time and effort in the client's case. This increases
the accessibility of the justice system for the average citizen. It is no coincidence
that Western jurisprudence uses the dictum that "conditional fees are the average

man's key to the courthouse."

® Tocranosa Benukoi Ilanatu Bepxosuoro Cyny Big 12 tpasas 2020 poky y crpasi No
04/4507/18 http://www.reyestr.court.gov.ua/Review/91572017
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http://www.reyestr.court.gov.ua/Review/91572017

The views of scientists from the standpoint of choosing the “success fee” model
of a lawyer, establishing its boundaries, possible inclusion in the composition of

legal costs and the expediency of the existence of the institution itself differ.

The main arguments of the opponents of the "success fee" are the identification
of a lawyer with a client, the economic interest of a lawyer, the inadmissibility of
setting a kind of "price tag" for a court decision. When resolving the issue, it is
proposed to proceed from the amount of high wages of judges of the Supreme Court,
by the decision of which it is recognized that lawyers and judges in Ukraine, carry

out the process of justice.

Conclusions. Currently, both the legislator and the jurisprudence of most
countries are moving towards the admissibility of including a “success fee” clause

in a legal services agreement.

The success fee as a component of the fee of the legal representative (lawyer)
refers to the legal costs of legal assistance. The mechanism for reimbursement of
these costs involves: the existence of a provision regarding the success fee in the
entitlement agreement with a clear definition of its amount and terms of payment;
confirmation of the fact of incurring the costs of paying the success fee; compliance
with the criteria of proportionality and reasonableness in the distribution of court

costs.

For an effective mechanism of action of pactum de quota litis, in particular in
Ukraine, it 1s necessary to determine: 1) a list of “positive results for the client”,
which will constitute the “success of the case” 2) criteria that form the amount of
remuneration. Such criteria include: the complexity and novelty of a certain legal
issue, the urgency of fulfilling the client's order, the required time and scope of work,
the economic state of the client's affairs. 3) the procedure for reimbursement of

client's expenses; 4) the percentage range of prices that can be charged from the
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client as a reward, when expressing the result of resolving the case in monetary

terms.

For example, damages cases that are sometimes preceded by unpleasant,
dramatic, and even tragic events in a client's life should not involve the lawyer

encroaching on much of that compensation.

To conclude with Landsman's words: «The contingent fee system has its
advantages and disadvantages, but if proper methods can be developed against
lawyers' misconduct, this system retains an excellent opportunity for access to court

for everybody»’.

7S. LANDSMAN, “The History of Contingency and the Contingency of History”,
Geo.Wash.L.Rev. 1998, (261) 265.
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[Tanayna Onexkcanap OnekciiioBuy,
KaHAUAAT IOPUINYHUX HAyK, JOICHT,

ajBokar, M. XapkiB, YKpaiHa

AKTYAJIbHI IPOBJIEMHU BE3OILIATHOI
ITPABOBOI IOITOMOTI'Y B YKPAIHI

(Aktuelle Probleme der kostenfreien Rechtshilfe in der Ukraine)

3abe3neueHHsT 0co0M OE30IJIaTHOIO MPABOBOIO JOMOMOTOI € OJHUM 13
3araJbHOBU3HAHMX TIpaB JIIOAWHHU, AK€ OTPUMAJO IMUPOKE 3aKpIIJICHHS Ha
MDKHApPOJHOMY piBHI. Tak, BIAMOBIAHO 0 YacTuHU 3 crarti 14 MixHApOIHOTO
MAaKTy MNpo TPOMAIAHCBKI Ta TOJITUYHI mpaBa Bix 1966 poky, KOXKeH
OOBHHYBAUYE€HUI Yy 3JI0YMHI Ma€ MpPaBO «OYyTH CY/KEHHM B HWOTro MPUCYTHOCTI 1
3axuIaTv cede ocodrcTo abo 3a MoCepPEeTHUIITBOM OOPAHOTI0 HUM 3aXMCHUKA; SIKIIO
BiH HE Ma€ 3aXHMCHHKA, OYTU MOBIIOMJICHUM TPO 1€ MPaBO 1 MaTH MPU3HAYEHOTO
oMy 3aXHCHHKA B Oy/Ib-IKOMY pa3i, KOJIM IHTEPECH MPaBOCY /Il TOTO BUMAraroTh,
0e3IIaTHO 711 HHOTO B YCIKOMY TaKOMY BUMAJAKY, KOJH Y HHOTO HEMAE JOCTATHBO
KOILITIB JJISI OIUIATH I[LOTO 3aXMCHHUKAY. 3r1IHO 13 yacThHOM 3 crarTi 6 KonseHui
PO 3aXWUCT TIpaB JIOAMHU Ta OCHOBHUX CBO0OOJ, KOKHHUNA OOBHHYBAYCHHH Y
BUYMHEHHI KPUMIHAJILHOTO MPaBOMOPYILIEHHSI Ma€, 30KpeMa, MpaBo 3axHIlaTu cede
0COOMCTO YW BUKOPHCTOBYBATH IOPUIUYHY JOMOMOTY 3aXHCHHKA, BUOPAHOTO Ha
BJIACHUM po3cyJ, a00 — 3a OpakoM JOCTaTHIX KOIITIB JUIsl OIUIATH FOPUIAUYHOI
JIOTIOMOTH 3aXHCHHUKA — OJICPKYBAaTH TaKy JOTIOMOTY O€30IUIaTHO, KOJH I[hOTO
BHUMAararoTh IHTepeCH npaBocynisi. B « OCHOBHUX MPUHIIUAIIAX PO POJIb aBOKATIBY,
npuitHaTux CbomMuM koHrpecom OOH 1o 3amoGiraHHiO 3J0YMHHOCTI Ta
MMOBO/KEHHIO 3 MPABOMOPYITHUKAMHU, 3aKPITIIICHO, 10 0c00a, SKa He Ma€ aJIBOKaTa

1 KOILTIB Ha 0ro omiaty, Mae 0yTu 0e30I1aTHO 3a0e3reyeHa JONOMOI 00 aJJBOKaTa,
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SIKWW Ma€ BIJMOBIIHY KOMITETEHIIIIO 1 10CB1A. Tako mpaBo Ha O€301JIaTHY IMPaBOBY
JIOTIOMOTY IMATBEP)KEHE B YHCIECHHUX PIMICHHSIX €BPOMEHCHKOTO Cyay 3 IpaB

JIIOJUHH.

Cnpuiimaroun 11 MikHapoaH1 cTangapTu, Koncruryuis Ykpainu y crarti 59
3aKpinuia, MO «KOXEH Mae€ MpaBo Ha MpodeciiiHy NpaBHUYY JomoMory. Y
BUIIAJIKaX, epe10aueHnx 3aKOHOM, 1is1 JJ0TIoMora HajiaeThesl 6e3omiatHo. Koxed €
BUIBHUM Yy BHOOp1 3axucHuKa cBoix mpaBy. Koncruryuiiinuit Cya VYxkpainw,
3MiACHIOIYN O(illiifHe TIyMaueHHs 3a3HaYeHHX MOJI0XKEHb, PO3’ICHUB, 110 IPABO
Ha MPaBOBY JOMOMOTY € OJHHUM 13 KOHCTUTYIIMHUX, HEBIJI'€MHUX MPaB JIOJUHU 1

Mae€ 3arajlbHuu XapakKTep.

[ToHATTS «KOXKEH» OXOIUTIOE BCiX 0€3 BHUHATKY OCI0 — IpoMajsiH YKpaiHH,
1HO3eMIIIB Ta 0ci0 0e3 rpoMajsiHCTBa, SIKi mepel0yBaloTh HA TEPUTOpii YKpaiHu.
[IpaBo Ha MpaBOBY AOMOMOTY — II€ TapaHTOBaHA JCPKABOIO MOKIHUBICTH KOXKHOI
0CcOo0M OTpUMATH TaKy JOIOMOTY B 00cs31 Ta (hopMax, BU3HAUEHUX HEIO, HE3AJIEHKHO
BiJI XapakTepy IPaBOBIIHOCHMH ocoOu 3 iHIMMHU cyO’ektamu mnpapa (PimeHHs
Koncturyniiinoro Cyny VYkpaiHu y chopaBl 3a KOHCTUTYLIMHUM 3BE€pPHEHHSIM
rpoMajsiniHa ["onoBans Iropst Bonogumuposuda 1moa0 o¢imiifHOTO TIIyMayeHHs
nonoxeHb cratti 59 Koncrutyuii Ykpainu (cmpaBa mpo HpaBO Ha IMPaBOBY

nonomory) Bia 30 BepecHst 2009 p. Ne 23-pni/2009).

Ha peanizamito Bka3aHMX KOHCTUTYIIIHHHUX TIOJOKCHb IIOJA0 HaJAaHHS
6e3orutatHoi nmpaBoBoi fonomoru 02 yepsHs 2011 poky npuiinaro 3akoH YKpaiHu
«IIpo 6e3ormaTHy IpaBOBY JAOIIOMOTY», IKU BiAmoBigHO 10 Koncturyii Ykpainu
BH3HAYA€ 3MICT MpaBa Ha Oe30IIaTHY MPaBOBY JOTMOMOTY, TOPSAIOK peasizarlii
IILOTO TIpaBa, IMJICTaBH Ta TMOPSJIOK HaJaHHS OC30IUIATHOI MPABOBOI JIOMIOMOTH,

Jep>KaBHI rapaHTii 040 HaJaHHS O€30IIJIaTHOI ITPABOBOI JIOITIOMOTH.

Leit 3akoH Bu3Hauae OE30IUIATHY MPABOBY JOMOMOTY K MPAaBOBY JOIMOMOTY

(HamaHHS TMPABOBUX TMOCIYT, COPSMOBAaHMX Ha 3a0e3MeueHHs peamizaiii mpas i
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CBOO0O/I JIIOJIMHM 1 TPOMAJISTHUHA, 3aXUCTY IIUX MPaB 1 CBOOO I, iX BITHOBJICHHS Y pa3i
MOPYIIEHHS ), IO TapaHTY€EThCS ISP KaBOIO Ta MMOBHICTIO a00 YaCTKOBO HAJTAETHCS 32
paxyHOK komTiB JlepkaBHOTO OIOKETY YKpaiHu, MICIIEBUX OFO/KETIB Ta 1HIIHMX
Kepen. B cBoro uepry, mpaBoBi MOCIYTH, IO € MPeIMeTOM 0e30IIaTHOT PaBOBOT
JIOTIOMOTH, BKJIIOYAIOTh HAJ[aHHsI MPaBoBoOi 1H(OpMallii, KOHCYIbTAIlil 1 pO3’ICHEHb
3 MMPAaBOBUX MUTaHb; CKIAJACHHS 3asB, CKaprT, MPOIECyThbHUX Ta IHIIMX JOKYMECHTIB
IIPaBOBOTO XapaKTepy; 3MIACHEHHS TMpEICTaBHUIITBA IHTEPECIB 0COOM B Cynax,
IHIIMX JIep’KaBHUX OpraHax, opraHax MICIIEBOTO CaMOBPSAIYBaHHs, TIEpe]] IHITUMHU
ocobamu; 3a0e3leueHHsl 3aXHCTy OcoOM BiJ OOBHHYBau€HHS; HaJaHHSI 0CO01
JOTIOMOTH B 3a0€3IE€UEHHI JIOCTYIly 0COOU 10 BTOPUHHOI IPaBOBOI JOIOMOTH Ta

menianii (ctatts 1 3akony Ykpainu «IIpo O6e3omiatHy npaBoBy JOMOMOTY»).

Takum umHOM, O€30IUIaTHA MpaBOBa JOMOMOra B YKpaiHl TapaHTYEThCS
JIEpKABOIO Ta TIOBHICTIO a00 YaCTKOBO HAJA€THCSA 32 PaXyHOK KomTiB JlepkaBHOTO
Oro/pkeTy YKpainu, MiciieBuX OMO/KETIB Ta 1HIUX pkepen. [Ipu npoMy BoHa

l'IOI[iJIHCTBCH Ha IICPBHUHHY Td BTOPUHHY.

bezonnamua nepeunna npaeosa oonomoea — 1€ BUJ I€pKABHOI rapaHTii, 110
noJsiArae B iHGOpMyBaHHI 0coOM mpo ii mpaBa 1 CBOOOIU, MOPSIOK IX peaizarlii,
BiTHOBJICHHS y BUIIQJKY iX MOPYIICHHS Ta MOPSIOK OCKAp)KEHHS PIlieHb, A1 9H
0e3isTIbHOCTI OpraHiB JEp>KaBHOI BIAJW, OPraHiB MICLIEBOTO CaMOBpPSIyBaHHS,
nmocasioBUx 1 ciayk0oBux oci0. Bona Bkimrodae, 30kpema, Taki BHIU TMPABOBUX
nocayr: 1) HagaHHs nmpaBoBoi iHPoOpMaIlii; 2) HalaHHS KOHCYJIbTAIlH 1 po3’SICHEHb
3 MPABOBUX MHUTaHb; 3) CKJIAJCHHS 3asiB, CKapr Ta IHIIUX JOKYMEHTIB MPaBOBOTO
XxapakTepy (KpiM JOKYMEHTIB MPOIIECYaTbHOTO XapakTepy); 4) HaJaHHsS IOIOMOTH

B 3a0€3MEeUeHHI JOCTYITy 0COOU /10 BTOPUHHOT ITPaBOBOI JOMIOMOTHY Ta Meiarlii.

Crning 3a3HauuTH, MO MPaBO Ha OE30IUIATHY MEPBHHHY MPABOBY JOMOMOTY
MarTh yci ocoOu, siki nepeOyBarOTh MiJ IOPUCAMKIIEI YKpaiHU. Ii HamaroTh
YUCJICHHI Cy0’€KTH, 0 AKUX HaJIeKaTh: 1) OpraHv BUKOHABYOI BJIaaH; 2) OpraHu

MICIIEBOTO CaMOBPsiAyBaHHs; 3) ¢i3W4HI Ta IOPUANYHI 0OCOOM MPUBATHOTO MPaBa;
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4) cnemianizoBaHl YCTaHOBHW; 5) ILEHTpU 3 HagaHHA Oe€30IUIaTHOI BTOPHUHHOI
PaBOBOi JOMOMOTH. Pi3HOMaHITHICTh Cy0’€KTIB HaJlaHHs 1IbOTO BHUIY JOIIOMOTH
MOBMHHA 3a0€3MEeYUTH MAaKCUMaJIbHO IIMMPOKE OXOIUICHHS HEI BCIX BEpPCTB

HaceJIeHHs1 Y KpalHu.

[Topsimok 3BEepHEHHS 3a OTPUMAHHSAM TIEPBUHHOI IMPABOBOI JIOMOMOTH B
VYkpaiHi € MakCUMajabHO MPOCTUM 1 JOCTYIHUM I HaceneHHs. J[ms 1boro
HEOOX1THO HaJIICIIaTH BIAMOBIHE MUCHMOBE 3BEpHEHHS 200 MOoaTH HOTO 0COOUCTO
0e3MmocepelHb0 A0 IEHTPAIbHUX Ta MICIEBUX OpPraHiB BHKOHABYOI BIIAJIH,
TEPUTOPIATBPHUX OpPTaHiB IICHTPAJIBHUX OPTraHiB BHKOHABYOI BJIAJIM Ta OPraHiB
MICIICBOTO CaMOBPSIyBaHHS BIAMOBIAHO A0 iX KOMIIETEHIli. Y pasi, SKIIO TaKi
3BEPHEHHS CTOCYIOThCA JIT€H, 0Ci0, BH3HAHUX CYJOM HEII€3aTHUMH, abo
J€3IaTHICTh SKUX OOMEXKEeHa CyJ0M, BOHHM HaJCHUJIAIOThCA ab0 MOJArOThCS iX

3aKOHHHUMMU IIPCACTABHUKAMMU, OHiKy'HaMI/I qu HiKJ’IYBaJ'IBHI/IKaMI/I.

bezonnamua emopunna npasosa oonomoea — 11€ BUJI IepKaBHOI TapaHTii, 110
MOJIATAE Y CTBOPEHH1 PIBHUX MOXJIMBOCTEH JJ1 AOCTYIy OCi0 10 mpaBocyaas. Bona
BKJIFOYA€ TaKl BUJIU MPABOBUX MOCHYT: 1) 3aXUCT; 2) 3A1MCHEHHS IPEICTaBHUITBA
1HTEpecCiB 0ci0, 110 MalOTh MPaBO Ha 0€30IJIaTHY BTOPUHHY MPABOBY JOMOMOTY, B
cydax, 1HIIUX JIEpXKaBHUX OpraHax, opraHax MICLIEBOTO CaMOBPSyBaHHs, Mepe.

IHIIUMH 0co0aMu; 3) CKJIaJICHHS IOKYMEHTIB MPOIECYyaIbHOTO XapakTepy.

Ha BiamiHy BiJ EepBUHHOI MPAaBOBOi TOMIOMOTH, BTOPUHHA HAJIA€THCS HE BCIM
oco0amM, 110 TepeOdyBalOTh IiJ IOPUCAUKIIEI YKpaiHU, a JIMIIEe BU3HAYCHUM
kareropisim. Jlo HUX HajlexaTh, 30Kkpema, Taki: 1) ocobu, siki mepeOyBarOTh il
IOPUCAUKIIIEI0 YKpaTHH, SIKIIO iXHIN CepeTHbOMICSIUHUN JTOX1]] HE TIEPEBUIIYE JIBOX
PO3MipiB MPOKUTKOBOTO MIHIMYMY, PO3PaXx0BaHOI'0 Ta 3aTBEPIPKEHOTO BIMIOBIIHO
710 3aKOHY JJI 0C10, SIK1 HaJleXaTh /10 OCHOBHUX COIIaTbHUX 1 AeMorpadiyHuX rpym
HACEJIeHHs, @ TAKOK 0COOM 3 IHBAJIIJIHICTIO, K1 OTPUMYIOTh IEHC1I0 200 JOTOMOTY,
0 TPHU3HAYAETHCS 3aMICTh TMEHCI, y po3Mipi, N[0 HE TMEPEBUIIYE IBOX

MPOXKUTKOBUX MIHIMYMIB JJI HENpale3laTHUuX ocid; 2) IiTH, y TOMY YMCIi AIiTH-
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CUPOTH, IITH, M030aBjieHI 0aThbKIBCHKOTO MIKJIYBaHHSA, JITH, SIKI NEpeOyBalOTh Y
CKJIaJIHUX KUTTEBUX 0OCTaBHUHAX, JITH, SIKI MOCTPAXJAIM BHACTIIOK BOEHHUX i
g 30poiHOr0 KOHGUIIKTY; 3) BHYTPIIIHBO MEpeMilieHi ocobu; 4) rpoMansiHu
VYkpainu, ki 3BEpHYJIMCS 13 3as8BOI0 MPO B3ATTS iX HA OOMIK SK BHYTPIIIHBO
nepeMimeHnx ocid; 5) rpoMansHu YKpaiHu — BJACHUKH 3€MEIbHUX JUISHOK, SKi
MIPOXKHUBAIOTH y CUTBCHKIM MICIIEBOCTI; 6) TpOMaasiHU Y KpaiHu, sIKI MPOKUBAIOTh Ha
THMYacOBO OKYIIOBaHii; 7) ocoOu, 10 SKHX 3aCTOCOBAHO aJMIHICTPATHBHE
3aTpUMaHHs; 8) 0CO0H, 10 AKUX 3aCTOCOBAHO aJIMIHICTpaTUBHUM apemT; 9) ocoow,
AK1 BIAMOBIIHO JO TOJOXXEHb KPUMIHAIBHOTO MPOIECYyabHOIO 3aKOHOJABCTBA
BBAXKAIOThCS 3aTpuMaHuMu; 10) 0ocoOu, CTOCOBHO SIKUX 00paHO 3am001KHUM 3axX1]] Yy
BUIJISIAI TPUMaHHS Mmia BapToro; 11) ocoOu, y KpUMIHAJIBHHMX HPOBAIKEHHAX
CTOCOBHO SIKMX BIJMOBIAHO JO TOJOXKEHb KpUMiHAIBLHOTO MPOIECYaTbHOTO
KOZCKCY YKpaiHH 3aXMCHHK 3aJTy4a€ThCs CIIIYUM, TIPOKYPOPOM, CIITUUM CYAJICIO
9y CyJIOM JUJISl 3JIMCHEHHS 3aXMCTy 3a NMpHU3HAYEHHSM ab0 MPOBEIECHHS OKpPEMOl
nmpolecyanbHOi Jii, a TakKoX O0cCOo0M, 3acy/DKeHI [0 TOKAapaHHA Yy BHIJISIL
11030aBJIECHHS BOJII, TPUMAHHS B JUCLHUIUTIHAPHOMY OaTaybiioH1
BIICHKOBOCITYKOOBIIIB 200 0OMexeHHs BoJIi; 12) 0co0M, Ha STKUX MOIIUPIOETHCS i
3akoHy Ykpainu «Ilpo OiLKeHIIB Ta 0ci0, siki MOTPeOyIOTh TOAATKOBOTO ado
THMYaCOBOTO 3aXUCTy»; 13) 0co0u, siKi MOCTpaXKIav BiJl JOMAITHBOT'O HACHJIHCTBA

a00 HacCWJILCTBA 3a O3HAKOIO CTaTi, Ta 1H.

Takum ynHOM, TPaBO Ha OE30TUTATHY BTOPUHHY MTPABOBY JOMIOMOTY B YKpaiHi
HAJA€ThCS HAWOUIBII COIIAJIbBHO HE3aXWIIEHUM KareropisMm oci6. [lpu 1mpomy,
3aJIe)KHO B1JI HAJIEKHOCTI OCOOM IO Ti€l YM 1HIIOT KaTeropii, mpaBo Ha OTPUMAaHHS
KOHKPETHHX TPAaBOBHX TIOCTYT, sKi BKJIIOYae B cebe Taka JOMOMOTa,
T epeHIIIOETHCSI, TOOTO MOXKYTh HaJIaBaTUCSI JIUIIIEC OKPEMI 3 YKa3aHUX MOCIYT a00
iX HamaHHS OOYMOBIIIOBATHCS TIEBHOIO MpeaMETHOW cdeporo. Pazom i3 Tum,
HE3BAKAIOYM HA HAasiBHI OOMEXEHHS, rapaHTii 3a0e3medeHHs ocid 0e30mIaTHOI0
BTOPUHHOIO TMPABOBOIO JIOMOMOTOI0 B YKpaiHI € 3HAYHO MIUPIIUMH, HDK IIe

nepeadavyaroTh MiXKHAPOIHI CTaHIAPTH, 3T1JIHO 3 SKUMU HaJaHHS TaKOi JOTIOMOTH
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rapaHTyeTbCs  MEpeayciM  OOBHHYBAaY€HHMM Yy  BYMHEHHI  KPUMIHAJBHUX

IPaBOMOPYIIEHb.

Jlist 3a0e3riedeHHsT BHCOKOTO MpodeCIHHOTO PIBHA HagaHHS Oe30IIaTHOI
BTOPMHHOI MPAaBOBOi JIOMOMOTH B YKpaiHl Ta HaJIEKHOI OpraHizallii mnpoiecy ii
HaJaHHS TepeAdadyeHo TaKUX YMOBHOBaXEHHX CyO’€KTiB: 1) HEHTpW 3 HagaHHS
0€30TUTaTHOI BTOPUHHOI MPABOBOI JOTIOMOTH; 2) aJBOKATH, BKItOUEHI 10 PeecTpy
aJIBOKATIB, SKI HaJalOTh OE30IJIaTHY BTOPHMHHY IPaBOBY JomoMory. BiamoimgHi
LEHTPU AIIOTh Ha perioHanbHOMY (peciyOiikaHChbkuil (ABTOHOMHOI PecmyOmiku
Kpum), o6macui, KuiBcekuii Ta CeBacTonoNbChbKU MIChK1) Ta MiCIIeBOMY (paiioHHI,
MDKpailOHHI, MIChKi, MICBKpPallOHHI, MI)KpailOHHI Ta pallOHHI y MiCTax) piBHSX.
BoHU yTBOPIOIOTBCS 3 ypaxyBaHHAM NOTpeO BIAMNOBIIHOI aJMIHICTPATUBHO-
TEPUTOPIATBLHOI OJIMHUIIL Ta 3a0€3MEUeHHS JOCTYITy 010 /10 6€301IaTHOI BTOPUHHOT
paBoBOi JonoMoru. CucTeMy LUX LEHTPIB, SIKI YTBOPIOKOTHCA MiHICTEPCTBOM
foctullii Ykpainu, ouostoe KoopinHatiifHui EHTp 3 HaJaHHS MPAaBOBOI JIOMTOMOTH,
yTBOpeHuii Ypsaom 06 uepBHsa 2012 poky. 3 01 ciuns 2013 poxy po3zmouanu
MpaloBaTi PETIOHAJIbHI LIEHTPU 3 HaJaHHs O€30IUIaTHOI BTOPUHHOI MPaBOBOI
noromor#, 3 01 mumas 2015 poxy — 100 MiciieBuX HEHTPIB 3 HaJaHHS OE30TUIATHOT
BTOPUHHOI MTpaBoBoi fonomory, a 3 01 Bepecust 2016 poky — 400 Gropo npaBoBoi
JOTIOMOTH Y pallOHHUX IIEHTpax Ta Manux micrax. Ctanom Ha 2020 pik 3a JaHUMU
MinictepcTBa roCTUIli YKpaiHM, cUCTeMa O€30IIaTHOI BTOPWHHOI IMPaBOBOT
JOTMIOMOTM B YKpaiHi BKJItO4ae: 23 perioHajabHl LEHTpHU; 84 MICLEBUX LEHTPIB;
428 Gropo IPaBOBOi JOMIOMOTH; 5 MpaBoBUX Kiy0iB «Pravokator»; 6 760 anBokaris,

3JIy4eHHUX J0 HaTaHHS TaKoi 1ormoMoru Ta 6Ju3bko 1 500 mTaTHUX IOPUCTIB.

Cucrema 06e301IaTHOI BTOPUHHOI MPaBOBOI J0NOMOTY (DIHAHCYETHCA 3
JepKaBHOTO OIO/DKETY Ta BUAATKM Ha HEl 3 POKY B piK 3pocTaioTh. [Ipu mpomy
6sm3pK0 80% O1OKEeTHUX KOIITIB WAYTh HAa (piHAHCYBaHHA MOCTYT aJBOKATIB Ta
IOPUCTIB, K1 HaJlal0Th MpaBoBy jpornomMory. Tak, y 2018 pori ue 6yno 292,2 miH.

rpH., y 2019 pomi — 337, 7 muH. rpH., y 2020 pori — 351,5 miH. rpH, y 2021 pori —
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385,2 muH. TpH. Pa3zom 3 TuM, IpoOIEMOIO 3aJIMINAETHCS HU3bKHUI PiBEHBb OILIATH
MOCJIYT aJIBOKATIB Ta 3aTPUMKH (DIHAHCYBaHHS, 110 HE CIPUSIE 3ATyYESHHIO HAOLTbIII

(haxoBHUX aaBOKATIB 10 HAAaHHS 0€30TUIaTHOT BTOPHWHHOI MTPAaBOBO1 JIOTTOMOTH.

BaxnuBo BIAMITUTH 3ycwUis Ypsay VYKpaiHd y 3a0e3leueHHl JA0CTYIy
HACeJICHHs 10 Oe30Iu1aTHOI BTOPMHHOI MpaBoBOi jomomoru. Tak, oTpumartu ii
MOXKHa SIK HUISXOM 3BEpHEHHS JI0 LIEHTPIB 3 HaJaHHS O€30IUIaTHOI BTOPHHHOI
IIPaBOBOI JOMIOMOTH, OFOPO MPABOBOT IOTIOMOTH, TaK 1 IUCTAHIIIAHO (TenedhOHOM Un
onnaitH). Hampuknazn, AucTaHiiiiHe OTPUMaHHS TaKOi JONOMOTH MOXIIMBE 3a
O€3KOIITOBHUM Telle()OHHUM HOMEPOM CUCTEMH OE30ILIaTHOI IPaBOBOI TOIIOMOTH,
3a SIKUM HaJar0ThCsl KOHCYJIbTALll Ta PO3’ICHEHHS 3 MPAaBOBUX MUTaHb, JOJATKOBI
BIJIOMOCTI NP0 HaJlaHHS O€30IIaTHOI MPaBOBOI JONOMOTH TOLIO; 3a JIOMOMOTOIO
MOOLIIBHOTO 3aCTOCYHKY «be3omnaTHa mnpaBoBa Jomomora», JIOCTYIHOTO Ha
cepBicax Google Play 1 App Store; y Mecenmxepax Tenerpam

http://legalaid.gov.ua/telegram.html ta Baiibep http://legalaid.gov.ua/viber.html; y

KabiHeTI KJIi€HTa Ha CalTli cHUcTeMH O€30IJIaTHOI MPaBOBOi  JOIMOMOTH

https://cabinet.legalaid.gov.ua/ Ta 1H.

Takum unHOM, MOKHA 3pOOUTH BUCHOBOK, 1110 YKpaiHChbKa CHUCTEMa HaJaHHSA
0€30I1J1aTHOT MPABOBOT JOMIOMOTU € OJIHIEI0 13 HAMOUIBIIMX Ta HAWYCHIIIHIIINX B
€Bponi. KnouoBy posb B il CTAaHOBJIEHHI Ta PO3BUTKY BiAIrpaiv MIKHApPOAHI
naptHepu YKpaiHu. 3apa3, B YMOBax BiifHM, BaXJIMBO 30€perTv 10 CUCTEMH Ta
MIATPUMATH ii HAIEKHUM (PIHAHCYBaHHSM, aJK€ HaJlaHHS O€30IUIaTHOI MPaBOBOI
JIOTIOMOTH BCIM, XTO 11 MOTpeOye, € BAXKJIMBUM 3aBIaHHSIM JIEMOKPAaTUYHOI TPABOBOT

JIEpKaBH, SIKOIO € YKpaiHa.
[upo askyro 3a Bamy yBary!

CnaBa Ykpaini!
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Birke Rainer / bipke Paiinep
Dr. jur., Rechtsanwalt, Fachanwalt fiir Strafrecht
Vorsitzender der Deutsch-Ukrainischen Juristenvereinigung e.V. (Hamburg)

Wessing & Partner Rechtsanwdlte m.b.B.
(Stadt Diisseldorf, Deutschland)

DAS EU-WEITE PRINZIP DER GEGENSEITIGEN ANERKENNUNG BEI
DER JUSTIZIELLEN ZUSAMMENARBEIT IN STRAFSACHEN UND
DER EU-HAFTBEFEHL

Wie lange wird es dauern, bis die Ukraine EU-Mitgliedstaat ist? Wann wird
die Ukraine dem Schengenraum angehoren, in dem grundsitzlich keine
Grenzkontrollen stattfinden? Viele Menschen in der EU und der Ukraine wiinschen
sich diese Verdanderungen so schnell wie moglich. Jedoch miissen Kandidatenldnder
wie auch die Ukraine bei der Umsetzung des Beitritts bereit sein, ein bereits von
anderen Staaten geschaffenes politisch-rechtliches Gesamtpaket anzunehmen, das
den  klassischen  vdlkerrechtlichen  Zustand  der  Souverdnitit und
Nationalstaatlichkeit in einigen Punkten grundlegend modifiziert. In der EU erwartet
die Ukraine auch das Konzept des EU-weiten Raums der Freiheit, der Sicherheit und
des Rechts. Zu diesem gehort auch die justizielle Zusammenarbeit in Strafsachen,
deren Architektur im Vertrag iiber die Arbeitsweise der Europdischen Union
beschrieben wird'. Eine ukrainische Fassung dieses grundlegenden Dokuments lsst
sich bis heute noch nicht finden, zumindest aber eine englische? und eine polnische’.

Die fiir diesen Vortrag maBgebliche Vorschrift Art. 82 Abs. 1 AEUV will ich

! Abgekiirzt AEUV, Amtsblatt der EU 2012/C 326/47 vom 26. Oktober 2012.
2 Treaty on the Functioning of the European Union, EU Official Journal 2012/C 326/47 (26.
Oktober 2012).
3 Traktat o Funkcjonowaniu Unii Europejskie, Dziennik Urzedowy Unii Europejskiej 2012/C
326/47 (26. Oktober 2012).
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nachfolgend im Wortlaut wiedergeben, sie hat eine erhebliche Bedeutung fiir das

innerstaatliche Strafverfahren der EU-Mitgliedstaaten:

., Die justizielle Zusammenarbeit in Strafsachen in der Union beruht auf dem
Grundsatz der gegenseitigen Anerkennung gerichtlicher Urteile und
Entscheidungen und umfasst die Angleichung der Rechtsvorschriften der
Mitgliedstaaten in den in Absatz 2 und in Artikel 83 genannten Bereichen. *

Mittlerweile dominiert dieses Elementarprinzip der gegenseitigen
Anerkennung justizieller Entscheidungen den gesamten Auslieferungs- Rechtshilfe-
und Vollstreckungshilfeverkehr in der EU*. Es ist unmdglich, dies hier in wenigen
Minuten fiir alle drei genannten Gebiete der Kooperation auch nur Grundziigen
darzustellen. Besonders augenfillig sind die Anderungen im Bereich der
Auslieferung, der seit Umsetzung des Rahmenbeschlusses liber den Europidischen
Haftbefehl und die Ubergabeverfahren zwischen den Mitgliedstaaten (im Folgenden
RB-EUHb) vom 13. Juni 2002 die klassische Auslieferung ersetzt.

In diesem Vortrag sollen augenfillige Grundziige des EU-Haftbefehls nach dem
Rahmenbeschluss vorgestellt werden. Vorab: Die Bezeichnung ,,EU-Haftbefehl* ist
irrefithrend. Der EU-Haftbefehl selbst ist (nur) das neue EU-weite Instrument fiir die
internationale Fahndung und Auslieferung mit einer eigenen Rechtsnatur’.
Grundlage fiir diese Form der Kooperation ist aber immer ein nationaler Haftbefehl
(bei der Ubergabe des Verfolgten zur Strafverfolgung) bzw. ein rechtskriftiges
Strafurteil (im  Fall der Vollstreckung einer Freiheitsstrafe  bzw.

freiheitsentzichenden MaBregel im ersuchenden Staat®).

* Hackner, in Schomburg/Lagodny, Internationale Rechtshilfe in Strafsachen, 6. Auflage 2020,
Gliederungspunkt III A 1., Rahmenbeschluss des Rates vom 13. Juni 2002 iiber den Européischen
Haftbefehl und die Ubergabeverfahren zwischen den Mitgliedstaaten (2002/584/J1) (RB-EUHD),
Kurzeinfiithrung Rn. 8.
3 Hackner, a. a. O., Wesentliche Inhalte des RB-EUHD., Rn. 1.
® Hackner, a. a. O.
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1. Rechtlicher Rahmen

Im Einklang mit Art. 82 Abs. 1 AEUV erlieB der Rat der EU den
Rahmenbeschluss iiber den Europiischen Haftbefehl und die Ubergabeverfahren

zwischen den Mitgliedstaaten (RB-EUhb)’. Als Rahmenbeschluss nach Art. 34 EU-

Vertrag, einem europarechtlichen gesetzgeberischen Akt neben den gemeinsamen
Standpunkten, den einfachen Beschliissen und Ubereinkommen®, muss der EU-
Haftbefehl erst noch in nationales Recht umgesetzt werden, da diese Handlungsform
in den Mitgliedstaaten nicht unmittelbar gilt, sondern erst durch Vermittlung der
nationalen Legislative’. Jedoch ist der nationale Gesetzgeber zur Umsetzung
verpflichtet. Im Fall des RB-EUHDb galt dafiir eine Frist bis zum 31. Dezember
2003°, Fiir die Mitgliedstaaten, die der EU spiter beigetreten sind!!, musste der
Rahmenbeschluss bis zum Datum des Beitritts umgesetzt werden'2. Mehr als die
Hilfte der Mitgliedstaaten habe die Umsetzungsfristen eingehalten'®. Nach Absatz
11 der Praambel des RB-EUHbD soll der Europiische Haftbefehl in den Beziehungen
zwischen EU-Mitgliedstaaten nun alle fritheren Instrumente beziiglich der
Auslieferung  ersetzen, also  namentlich auch  das  Europiische

Auslieferungsiibereinkommen vom 13. Dezember 19574,

In Deutschland erfolgte die innerstaatliche Umsetzung liber das Europiische
Haftbefehlsgesetz, das die erforderlichen Ergiinzungen und Anderungen am Gesetz

liber die internationale Rechtshilfe in Strafsachen vornahm'>. Der Gesetzgeber

7 Amtsblatt Nr. L 190 vom 18. Juli 2002 S. 1 (2002/584/J1).
8 Deutscher Bundestag / Valentin Wasilew, Aktuelle Rahmenbeschlussentwiirfe im Bereich der
PJZS, Wissenschaftliche Dienste Nr. 37/06 (18. Juli 2006), S. 2.
? Deutscher Bundestag / Valentin Wasilew, a. a. O.
10°Art. 34 RB-EUHD.
1 Jeweils 2004, 2007 und 2013.
12 Bericht der Kommission an das Europiische Parlament und den Rat iiber die Umsetzung des
Rahmenbeschlusses des Rates vom 13. Juni 2002 iiber den Europdischen Haftbefehl und die
Ubergabeverfahren zwischen den Mitgliedstaaten vom 2. Juli 2020, COM(2020) 270 final, S. 13.
13 EU-Kommission, a. a. O.
14 CETS/SEV No. 024.
15 Europiisches Haftbefehlsgesetz vom 20. Juli 2006, BGBI. 12006, S. 1721.
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entschied in Deutschland, fiir eingehende Ersuchen die vertraute zweistufige
Priifungsstruktur des klassischen Auslieferungsverfahrens zu erhalten. Dies
bedeutet, dass es weiterhin zunichst eine Entscheidung des Oberlandesgerichts tiber
die Zuliissigkeit der Auslieferung gibt'®, mit der nachgepriift wird, ob der ersuchende
Staat die Anforderungen an die Ausstellung des EUHD erfiillt hat!”. Ist dies der Fall
und sind auch sonst keine Hindernisse erkennbar, namentlich Gefahren fiir den ordre
public nach § 73 IRG, folgt die exekutivische Bewilligungsentscheidung mit einem

durch den Rahmenbeschluss beschrinkten Priifprogramm®,

Regeln fiir ausgehende Ersuchen sind in Abschnitt 4 des Achten Teils des IRG

vorgesehen'?.
2. Wie sieht ein Europaischer Haftbefehl aus?

Rein technisch besteht der EU-Haftbefehl aus einem Formular, das von der
zustandigen innerstaatlichen Justizbehorde ausgefiillt und unterzeichnet wird. Der
Inhalt wird durch den Anhang des RB-EUHb vorgegeben, der in den Sprachen der
EU-Mitgliedstaaten vorliegt. Somit ist grundsitzlich eine sehr effektive und
uibersichtliche Bearbeitung auf Seiten des ausstellenden Staates wie auch auf Seiten
des Vollstreckungsstaates moglich — anders als bei den meisten typischen

klassischen Auslieferungsersuchen.

Voraussetzung fiir die Ausstellung und Unterzeichnung des formularméfBigen
EU-Haftbefehls ist die Existenz eines innerstaatlichen Haftbefehls, der von einer
Justizbehorde des ausstellenden Staates stammt. Auf diesen nimmt der EU-

Haftbefehl Bezug, indem es dessen Inhalt grob in den einzelnen Feldern des

16.§ 79 Abs. 2 IRG.
17 Hackner, in Schomburg/Lagodny, Internationale Rechtshilfe in Strafsachen, 6. Auflage 2020,
Vor § 78 IRG Rn. 16h.
18§79 Abs. 1, 83b, 83c IRG.
19°§§ 83h, 831, 83j IRG.
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Formulars wiedergibt. Der EU-Haftbefehl wird durch den Vertreter der zustandigen

nationalen Justizbehorde unterzeichnet.

3. Wer bestimmt die fiir die Ausstellung des EU-Haftbefehls zustindige

Justizbehorde?

Der RB-EUHD {iberldsst es den EU-Mitgliedstaaten selbst, welche Justizbehorde
fir den Erlass des EU-Haftbefehls zustindig ist?*. Die EU-Mitgliedstaaten
informieren das Generalsekretariat des Rates der EU lediglich {iber die nach ihrem

Recht zustéindige Justizbehorde?!.

In Deutschland hat der Gesetzgeber diese Zustindigkeit fiir den Erlass bzw. die
Vollstreckung eines EU-Haftbefehls gar nicht ausdriicklich geregelt, auch nicht im

Gesetz iiber die internationale Rechtshilfe in Strafsachen (IRG)?2.

Das Fehlen einer explizit einschldgigen Norm {iberrascht, da bei der Anwendung
von Freiheitsentzug kein Raum fiir solche Unsicherheiten sein sollte: Die Gerichte
haben inzwischen festgestellt, dass als ausstellende Justizbehorde nur ein Gericht in
Frage kommt, nicht aber die Staatsanwaltschaft®>. Da der EU-Haftbefehl zugleich
eine Fahndung im Schengener Informationssystem (SIS) vorsieht, soll das
zustindige Gericht nach einer Norm der deutschen Strafprozessordnung bestimmt
werden, in der die Ausschreibung zur Fahndung geregelt ist?>*. Dass in Deutschland
die weisungsabhingigen Staatsanwaltschaften entgegen einer sich etablierten Praxis
nicht zustdndige Justizbehorde in diesem Sinne sein kdnnen, postulierte zunéchst

der Europiische Gerichtshof?>. Er stellte fest, dass die Staatsanwaltschaften in

20 Art. 6 Abs. 1 bzw. Abs. 2 RB-EUHbD.
21 Art. 6 Abs. 3 RB-EUHbD.
22 Beispielhaft fiir den EU-Haftbefehl zur Strafverfolgung: Landgericht Bamberg, Beschluss v.
26.06.2019 — 21 Qs 25/19, openjur.de ; sowie flir den EU-Haftbefehl zur Vollstreckung: OLG
Hamm, Beschluss vom 01.08.2019 - 2 Ws 96/19, Rn. 22, openjur.de .
2 Vergleiche beispielhaft die beiden Entscheidungen in der letzten FuB3note.
24§ 131 StPO, vgl. fiir EU-Haftbefehle zur Strafverfolgung sowie zur Strafvollstreckung die
Entscheidungen in der vorletzten Fufinote.
23 EuGH (GroBe Kammer), Urteil vom 27. Mai 2019 — C-508/18, C-82/19 PPU (OG und PI), beck-
online.
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Deutschland zwar eine wesentliche Rolle im Ablauf des Strafverfahrens spielten und
Teil der Strafrechtspflege seien. Jedoch seien sie in eine hierarchische Struktur mit
dem Justizminister des betreffenden Bundeslandes eingebunden und sogar dessen
Weisungen unterworfen. Das widerspreche dem zweistufigen System des
Grundrechtsschutzes, das der EU-Haftbefehl vorsieht. Nicht nur die erste Stufe, also
der nationale Haftbefehl, der mit Hilfe des EU-Haftbefehls vollstreckt werden solle,
miisse daher den erforderlichen Grundrechtsschutz garantieren. Auch auf der
zweiten Stufe, bei der Ausstellung des EU-Haftbefehls, sei dies der Fall. Daher
komme auch als Justizbehorde, das den EU-Haftbefehl ausstellt, nur eine
unabhéngige Justizbehdrde in Betracht, zu denen die Staatsanwaltschaften nicht

gehoren?®,

4. Wegfall der Priifung der beiderseitigen Strafbarkeit bei bestimmten
Deliktsgruppen

Der RB-EUHb modifiziert den traditionellen Grundsatz der beiderseitigen
Stratbarkeit, indem er bei bestimmten Deliktsgruppen nicht mehr deren Priifung
verlangt. Dies jedoch nur, soweit die Tat im Einzelfall mit Freiheitsstrafe oder
freiheitsentziechender MaBiregel der Besserung und Sicherung von mindestens drei
Jahren bedroht ist*’. Art. 2 Abs. 2 des Rahmenbeschlusses enthilt eine bereits heute
recht lange Liste von Deliktsgruppen, die mit Beteiligung an einer kriminellen
Vereinigung anfangt und mit Sabotage aufthort; die Deliktsgruppen des Betrugs und
der Korruption sind ebenso umfasst wie der Terrorismus, fliir die Einzelheiten

verweise ich auf die Ausfiihrungen in der FuBnote?®. Dieser scheinbar zweckmiBige

26 Ergebnis EuGH, a. a. O., Rn. 90.

27 Art. 2 Abs. 2 RB-EUHbD.

28 Siehe Art. 2 Abs. 2 RB-EUHb: Beteiligung an einer kriminellen Vereinigung, Terrorismus,
Menschenhandel, sexuelle Ausbeutung von Kindern und Kinderpornografie, illegaler Handel mit
Drogen und psychotropen Stoffen, illegaler Handel mit Waffen, Munition und Sprengstoffen,
Korruption, Betrugsdelikte, einschlieBlich Betrug zum Nachteil der finanziellen Interessen der
Europiischen Gemeinschaften im Sinne des Ubereinkommens vom 26. Juli 1995 iiber den Schutz
der finanziellen Interessen der Europdischen Gemeinschaften, Wasche von Ertrdgen aus Straftaten,
Geldfalschung, einschlieflich der Euro-Filschung, Cyberkriminalitdt, Umweltkriminalitt,
einschlieBlich des illegalen Handels mit bedrohten Tierarten oder mit bedrohten Pflanzen- und
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Verzicht auf die genaue Ubereinstimmung der Strafnormen bevorzugt potenziell das
Strafrecht desjenigen Staates, der die liickenlosesten und strengsten Straftatbestéinde
besitzt. Dies gilt namentlich bei territorial universell geltenden Tatbestdnden. Weist
das (internationale) Korruptionsstrafrecht eines Staates beispielsweise eine bewusste
Liicke auf, zum Beispiel bei der nachtriaglichen Gewédhrung von Vorteilen im
internationalen Verkehr, kommt der Staat mit dem liickenloseren Strafrecht und der

entsprechenden Strafdrohung zum Zug.

Gehort eine Straftat jedoch nicht zu der Liste des Art. 2 Abs. 2 RB-EUHD oder
erreicht der Straftatbestand des ausstellenden (ersuchenden) Staates nicht die
Schwelle von mindestens drei Jahren Freiheitsentziehung, so ist das Erfordernis der
beiderseitigen Strafbarkeit zu priifen. Wie im Rahmen des europiischen
Auslieferungsiibereinkommens?® muss die Tat dann mit einer Freiheitsstrafe oder
einer MaBregel der Sicherung von mindestens zwdolf Monaten bedroht sein (bzw. im
Fall der Vollstreckung eines Urteils eine Strafe oder Maliregel der Sicherung von

mindestens vier Monaten?’,

Im Ergebnis fillt die Verdnderung gegeniiber dem klassischen Prinzip der
beiderseitigen Strafbarkeit insgesamt moderat aus*!, begiinstigt aber im Bereich der

Deliktsliste des Art. 2 Abs. 2 RB-EUHD strengere sowie liickenlosere Strafgesetze.

Baumarten, Beihilfe zur illegalen Einreise und zum illegalen Aufenthalt, vorsitzliche Totung,
schwere Korperverletzung, illegaler Handel mit Organen und menschlichem Gewebe, Entfiihrung,
Freiheitsberaubung und Geiselnahme, Rassismus und Fremdenfeindlichkeit, Diebstahl in
organisierter Form oder mit Waffen, illegaler Handel mit Kulturgiitern, einschlie8lich Antiquitéten
und Kunstgegenstinde, Betrug, Erpressung und Schutzgelderpressung, Nachahmung und
Produktpiraterie, Filschung von amtlichen Dokumenten und Handel damit, Filschung von
Zahlungsmitteln, illegaler Handel mit Hormonen und anderen Wachstumsforderern, illegaler
Handel mit nuklearen und radioaktiven Substanzen, Handel mit gestohlenen Kraftfahrzeugen,
Vergewaltigung, Brandstiftung, Verbrechen, die in die Zustindigkeit des Internationalen
Strafgerichtshofs fallen, Flugzeug- und Schiffsentfiihrung, Sabotage.
2 Siehe Art. 2 Abs. 1 des europiischen Auslieferungsiibereinkommens.
30 Art. 2 Abs. 1 RB-EUHb.
31 Vergleiche die strafrechtlichen Regeln des Art. VIl NATO-Truppenstatut, die eine
Auslieferung (,,Ubergabe*) der betroffenen Personen auch bei lediglich einseitiger Strafbarkeit
vorsehen.
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5. EU-Haftbefehl und Auslieferung eigener Staatsangehoriger

Ein signifikantes Novum enthielt der Rahmenbeschluss fiir Deutschland, was die
Behandlung eigener Staatsangehoriger angeht. Denn selbst dann, wenn es sich bei

der Person, die zur Strafverfolgung an einen anderen EU-Staat ausgeliefert werden

soll, um einen Staatsangehorigen des Vollstreckungsstaates handelt, sieht der RB-
EUHb kein Recht vor, die Auslieferung zu verweigern. Der ersuchte Staat kann
lediglich die Garantie verlangen, dass ein Staatsangehoriger oder eine im
Vollstreckungsstaat wohnhafte Person im Fall der Verhdngung einer Freiheitsstrafe

nach ihrer Anhorung zuriickiiberstellt wird>*2,

Handelt es sich um einen EU-Haftbefehl zur Vollstreckung des Urteils eines

anderen EU-Mitgliedstaates, so kann die Auslieferung verweigert werden, wenn der
ersuchte Staat sich verpflichtet, die Strafe oder die MaBregel der Sicherung und

Besserung nach seinem innerstaatlichen Recht selbst zu vollstrecken®.

In Deutschland war eine grundsitzliche verfassungsrechtliche Entscheidung
erforderlich, um eigene Staatsbiirger ausliefern zu konnen. Bis zum Jahr 2000 sah
das Grundgesetz ndmlich vor, dass Deutsche gar nicht an das Ausland ausgeliefert
werden®*. Diese verfassungsrechtliche Garantie wurde im Jahr 2000 jedoch aus zwei
Griinden eingeschriankt. Einerseits wollte die deutsche Legislative, dass Deutsche
auch an internationale Gerichtshofe wie das Jugoslawien-Tribunal, das Ruanda-
Tribunal und den kiinftigen internationalen Strafgerichtshof {iberstellt werden
konnen. Andererseits sollte eine verbesserte Kooperation in Strafsachen innerhalb
der EU ermoglicht werden®. Nach entsprechender Verfassungsianderung ist es nun

zuldssig, durch formliches Gesetz die Auslieferung an einen Mitgliedstaat der

32 Art. 5 Nr. 3 RB-EUHb.
33 Art. 4 Nr. 6 RB-EUHb.
3% Art. 16 Abs. 2 Grundgesetz.
35 Siehe amtliche Begriindung des Gesetzes zur Anderung des Grundgesetzes (Artikel 16), BT-
DrS. 14/2668, S. 4.
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Europédischen Union oder an einen internationalen Gerichtshof zu erlauben, wenn

dabei rechtsstaatliche Grundsitze gewahrt bleiben®.

Die gesetzliche Umsetzung dieser Beschrankung des Grundrechts findet sich in
§ 80 IRG, der den RB-EUHD innerstaatlich umsetzt. Die Auslieferung zur

Strafverfolgung setzt danach unter anderem voraus, dass der ersuchende Staat

garantiert, nach Verhidngung einer Freiheitsstrafe anzubieten, den Verurteilten auf
seinen Wunsch nach Deutschland zur Strafvollstreckung zuriickzuiiberstellen®’. Die

Auslieferung eines Deutschen zum Zwecke der Strafvollstreckung ist nur zuléssig,

wenn der Verfolgte nach Belehrung zu richterlichem Protokoll zustimmt?3,

6. EU-Haftbefehl und menschenunwiirdige Haftbedingungen

Das System des EU-Haftbefehls geht davon aus, dass alle teilnehmenden
Mitgliedstaaten ein hohes Niveau des Grundrechtsschutzes vorsehen und auch
praktizieren. Der EuGH stellte im Einklang mit dem Prinzip der Anerkennung fest,
dass der EU-Haftbefehl auf der Basis des Grundsatz des gegenseitigen Vertrauens
angewendet wird**. Demzufolge sind die Griinde fiir die Ablehnung der
Vollstreckung nach dem RB-EUHb formell beschriankt. Freilich kann sich das
tatsdchliche Niveau des Grundrechtsschutzes in den Mitgliedstaaten jedoch
erheblich unterscheiden. Insbesondere fiir das Verbot einer unmenschlichen oder
erniedrigenden Strafe oder Behandlung nach Art. 4 der Grundrechte-Charta, das eng
mit der Pflicht zur Achtung der Menschenwiirde nach Art. 1 der Charta verkniipft
ist, kann nicht hinnehmbar sein, dass der Grundsatz der Anerkennung zu
signifikanten Liicken im Grundrechtsschutz fiihrt. Wenn Risiken fiir Verstof3e
erkennbar sind, muss daher vor der Ubergabe einer Person an einen anderen

Mitgliedstaat (auch) die Gefahr unmenschlicher und erniedrigender Behandlung

36 Art. 16 Abs. 2 S. 2 GG in der Fassung des Gesetzes zur Anderung des Grundgesetzes (Art. 16)
vom 29. November 2000, BGBI. I, 1633.
37§ 80 Abs. 1 Nr. 1 IRG.
38§ 80 Abs. 3 S. 1 IRG:
3 BuGH, Urt. v. 5.4.2016 — C-404/15 und C-659/15 PPU, beck-online, Rn. 75.
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gepriift werden. Die zustindige Behorde muss dazu auch Informationen vom
Ausstellerstaat des EU-Haftbefehls einholen. In Deutschland muss das
Oberlandesgericht bei seiner Zuléssigkeitspriifung daher auch kléren, ob gemil §
73 IRG die wesentlichen Grundsitzen der in Art. 6 des EU-Vertrag garantierten
Rechte verletzt werden konnten. Namentlich das Verbot der Folter oder
erniedrigenden Behandlung oder Bestrafung gemif Art. 3 EMRK® spielt hier in der
Praxis eine Rolle. So kann auch die unzureichende Haftraumgréf3e im ruménischen
Strafvollzug die Vollstreckung des EU-Haftbefehls durch Ubergabe des Verfolgten

unzuldssig machen*!.
7. Fazit

Das EU-Recht verlangt im Bereich der EU-weiten strafrechtlichen
Zusammenarbeit tiefgreifende Anpassungen des innerstaatlichen Rechts. Bei der
Reform der Auslieferung nach Mallgabe des Rahmenbeschlusses liber den EU-
Haftbefehl ist der nationale Gesetzgeber von Beitrittskandidaten zur Umsetzung
verpflichtet, die notigen Anderungen selbst vorzunehmen. Das dabei gewihlte
innerstaatliche Konzept bestimmt er folglich — bis an die europarechtlichen Grenzen
—selbst. Gerade bei Eingriffen in Verfassungsrecht wie zum Beispiel in die Garantie
der Nichtauslieferung eigener Staatsangehdriger wird deutlich, wie viel Vertrauen
der Grundsatz der Anerkennung nach Art. 82 Abs. 1 AEUV dem Gesetzgeber

abverlangt.

*'Vgl. EuGH, a. a. O., Rn. 86.
1 OLG Kéln (2. Strafsenat), Beschluss vom 27.06.2017 - Aktenzeichen 6 AuslA 27/17,

Kurzwiedergabe bei beck-online.
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